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IN THE CIRCUIT COURT OF TEE UNITED STATES 
For the Eastern District of New York. — 


FONOTIPIA LIMITED, and 
THE COLUM3IA PHONOGRAPH 
COMPANT ( GKNERAL) svaises wads abla ct tka 
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WINANT V. P, RRADLEY, 


BILL OF COMPLAINT, 
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» STR Gee are | WINANT. V. P. BRADLEY, or the Borough of meaaeeiiue Be 4 ; 






i 












. sani a .. Your orator FONOTIPIA LUCITED, is a corporetint | 
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| duly created and existing aden and by, virtue of. the , ae y. is 
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‘i anys MIN ZB of Great Britain, and it has re einetpal | offies at a 
Bishopsgate Street Within, in ane Baty of Landen, ings na re 3 
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ee eG ie . a persia cal duly created ind eelating anaer ane by 
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virtue of the laws of the State of West Virginia, andi 









has its principal office in the City of Washington, ba ; 


iy and the defendant WINANT V, P, BRADLEY, is a citizens BUREN. <4 
,4 | ae es 3 5: 


resident, and inhabitant of the said Eastern District 













_ New eee and he resides at No, 3518 Avenue I, Se wee oud eo 









































we, 
Borough of Brooklyn, in the city and State of New York, |) 


within said Eastern District of New York, and said defen= |) 
dant 1s holding himeelf out as “sales agent" for 
ae "Continental Record Company"s Baere ge Flay sas 
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Bach of y our orators has been for a number of | 


oe years and now is enguged in the talking-machine yasinewhg 


the said FONOTIPIA LIMITED eonducting its said business 





By py in England, Italy, Germany and @leewhere on the continent ; 

ee of Evrope; and the said TH! COLUMBIA PHOVOGRAPH COMPANY 

sa | | (GENERAL) carrying on ite business within the United 
States and elsewhere. In the talking-machine business, 
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or euPiy inal: thereafter, electroplate reverses or. as 


matrices are obtained from said original eounenrecertay | 


fron bana turn are obtained a great multiplicity of % 





aforesaid. | t; oy 
Til, deyiuet i: 

Your orator the said FONOTIPIA Lnrrep has) 

acquired for large and valuable consideration the right! te 


the exclusive services of various foreign musical artistes ye 


(singers, instrumentalists, orchestras and bands) of 






great, and in.many instances of international renown, . 
most (if not all) of which artists are known ee "Grand 


Opera singers" and rank as among the greatest artists, of. 
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of the. world; undér. said contracts said artists have 
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respectively agreed to make talking-machindsound-recorés ‘ 
exclusively for said FONOTIPIA LIMITED and for no other, : 





Stace ais + Uae t concern or person whatever; and in return « 


whee apid FONOTIPIA LIMIYED 40 under. 


i me A) . Mong he. 
contract to pay to said artists (as consideration for the en 





exclusive nature of the rights above-mantioned) large sts: 
of money as rovalties, = the anounte of said payments ‘eel 
being based upon the number of commercial dise records | 
or "duplicates" »anufactured, he an 
And your orators show that the various musica. | ~/) ' 

artists aforesaid are very nunerour and practically — a 
inaccessible at this time; wherefore your orators sey Bg? 
| What epid artists are not necessary parties to ue st 
‘Gnabiuch ad thet? ‘rights arechee arererent ine ‘epee 
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nature, and will be safeguarded under their respective 


| agreenents with your orator FONOTIPIA LIVITED, 
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great natural gifts, special training, long exishv'Sbioe © ee 
and great renown, are special, unique, extraordinary, 


personal, end unreplaceahble; ‘and the possession by the | 





said FOWOTIPIA LIMIVED ef the exclusive rights under the fa 
contracts above referred to, constitutes an asset of Wes 


Ae exceedingly great value, 
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And your orators further show that the MaLityy | 

value and reputation of a sound-record are due not only ; 
to the musical character and populerity of the particular ee 4 
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methods and veteran REET in the laboratory. in ets 
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i tracttbotiginactinecshammasisidind the \proeensen. ant apparaty 
Subsequently employed in i cal therefrom the mother ii 
shells or matrices, and likewise to the construétion analt ue sg 
adantetion of the talkine=machines used in the Laboratory | oF 
for such original recordings, many valuable details and “igoe em 
. improvements in which have been developed by your cas 
éurin: their long experience and at great expense; 


further to ne knowledge, ag and experience of the 


by: . es : the: original recording by such artists; and that swoht = ee 
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LILITED by the said artists under the seid exclusive 
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COLUMBIA PHONOGRAPH COMPANY (GENERAL) the original 





Smother shells" (that is, the electroplate reverses or 
"natrices") of the original sound-records made for said GA! 


FONOTIPIA LIMITED by the artists above referred tO, under 







the aforesaid exclusive contracts with then; second, ener th 
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records; third, the said THE COLUMBIA PHONOGRAPH COMPANY 
(GENERAL) to pay to said FONOTIPIA LIMITED, in conetaorate) | 
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Li Vid 







= ae as £73 





ao 
sound=recora made by it, one of said royalties to be, | ee 
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FONOTIPIA LIMITED not to import any of its said records Aue? 
inte the United States or Canada, and said THE COLUMBIA ae 
PHONOGRAPH COMPANY (GENERAL) not to export any of its 
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acted upon and carried out faithfully up to the presen 





time, and are still subsisting to the entire satisfaction 
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and great benefit of all the varties varnish he ai’ your’ ae 
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provided for by said contracts; that the cehete referred’ 
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to have been paid large sums of money as royalties, as Kt ee x 






a 
i 
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contracts have become widely and most favorably own oe oa ‘ 








throughout this country and abroad all"FONOTIPLA RECORDS", yaaa 
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or "COLUMBIA RECORDS, PONOTIPIA SERIES", and enjoy the; é ae a 
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| very highest reputation for superior ‘quality; ‘and ‘in ee 
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up in this country and is still earrying on a large and 
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exceedingly valuable business in makine and aig 
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by said THE COLUMBIA PHONOGRAPH COMPANY (GENERAL) - becirh 
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reputation for superior quality; eat darks’ t Di 
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referred to = and by reason of the epsqied and eeu 


orators, 
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And now your orators are advised and, pediey 
i + 4 i 4 th ae a 
and therefore aver, that the defendant WINANT V, P,) Mee | 


BRADLEY, and @thers conspiring and confederating with, #5) ny i 


‘hin, whose nanes are at this time unknown to your oration 
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preparing and threatening to injure and destroy your 
orators’ exclusive rights in the premises, and to divert . 
to themselves the large gaine and profits to which your | wv 
orators are justly entitled and would otherwise’ Feoetve i oe. 
se 
weatened wrongs of said defendant and hip RY Rigs: 
) pve bdethapambtha tienen er 
anbosiates, “ ay placing on the ‘market in this ee untry 


counterfeits or spurious imitations copied from said — 





apace: and offering the same for sale ‘ut prices. 
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valuable processes, methods and apparatuses referred OG: 
but, instead thereof, such counterfeits can be obtained » i I: 
by merely electroplating at a trifling cost a comercial z 
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disc sound-record, and then using such electroplate (or ea es 





further electroplates or stamping-matrices obtained _ ce 
Baap | therefrom in the sane manner) for stamping out counterfest 
records by the thousand, which latter will be practically 1 
indistinguishable from the genuine "Fonotipia Records" i 4 at a 
or “Columbia Records, Fonotipia Series" of your ese 2 
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WINANT V, P, BRADLEY is dietributing,ciroulars addressed © sag 
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to hie so-called "Continental Grand Opera Dick Records}, f 
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eountry from Mother records imported from foreign ie. a 


countries", = said circulars giving "prices by artiste", 


and meter ee orders from the trade for said convalled 





thats "Following is a forecast of a Catalogue, now in a 
press, of a list of ten inch ‘dise records", and that ie 
"These records are all duplicates from original records. he 
made by the artists whose names are used" in guid ie: 


catalogue, and that they “are equal to the originals rit 
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Barrientos, Regini Pacini, Armida Parsi~Pettinella, 
























; | @iannina Russ, and Salomea Krusceniski; and Signors as 
3 | Alessandro Bonci, Adain Didur, Antonia MagininCenetsne i 
Giowanni Zenatello, Mario Sammarco, Rieeardo Stracciari, | ve 
Ee Pid tontien Oreste eee Giuseppe rrp Amedeo | 
The defendant's aforesaid cir cular _— the: — 
| records by the foregoing artists at sixty cents (60¢) ee 
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imported from foreign countries (as alleged by said 
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And your orators further show that the acts 
and preparations of this defendant will, unlese misteed § Bits 
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ANG is a fore- 
cast of a Catalogue, now 
in press, of a list:of ten 


7a ea “ inch disc records. ~ 


These records are all duplicates | 
from original records made by the | 
| artists whose names are used herein. 
They are equal to the originals in all } 
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ALICE NIEI SEN, Soprano 


Number 


750 


Traviata—Addio del passato (Farewell to 
the Bright Visions) Verdi 


wilh orchesta 


MARCEL JOURNET, Bass 


775 Faust--Le veau d'or (The Calf of Gold) Gounod 
POL PLANCON, Bass 
600 Marta—Canzone del porter (italian) — Flotow 
G01 =Noél (Holy Night) Adam 
EMILIO DE GOGORZA, Baritone 
825 For All Etemity (English) 
826 Barbiere—-Largo al factotum (Room for the 
Factotum) Italian Rossini 
ANTONIO SCOTTI, Baritone 
650 Pagliacci—Prologo (Prologue) Leoncavallo 
GIUSEPPE CAMPANARI, Baritone 
875 Trovatore—lIl balen (Her Sweet Glances) Verdi 
JOHANNA GADSKI, Soprano 
$00 Walkiire—Brunnhilde’s Battle Cry (German) 
with orchestra i 
BESSIE ABOTT, Soprano 
925 Martha—Qui sola vergin rosa (Last Rose of 
Summer) In Italian Flotow 
MARIE, MICHAILOWA, Soprano 
950 Freischutz—Air Weber 
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Number 

95! Traviata—Addio del passato (Farewell to 
the Bright Visions) Verdi 

with flute obbligato— 
953 Pearl of Brazil Thou Brilliant Bird David 
with violin obbligato— 
954 Ave Maria Grounod 
with ‘cello obligato 

955 Cradle Song 


H. EVAN WILLIAMS, Tenor 


Napravnik 


975 A Dream Bartlett 
MAUD POWELL, Violinist 

1000 Melodie Gluck 

}001 Souvenir | ea ean ie ke 


DISC RECORDS, 1034 INCHES 


GIUSEPPE ANSELMI, Tenor _ 
250 Cavalleria Rusticana (Mascagni) Siciliana di 
Turiddu (O Lola ch’hai di latti) 


Don Giovanni (Mozart) Aria di Ottavio (Il mio — f 


tersoro intanto) 
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qe 252. Fedora (Giordano Arioso di Loris (Amor ti 
viela) 


253 I Pagliacci (Leoncavallo) Arioso di canio (Vesti In 
giubba) 


—¢- \. 254° Rigoletto (Verdi) Aria del Duca Parte Il, (Parmi — Ji 





veder le lacrime) 


MARIA BARRIENTOS, Soprano 


A 300 Dinorah (Meyerbeer)—Aria di Dinorah, Part I 
(Ombra_leggera) 
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“ 301 Fra Diavolo (Auber)—Cavatina di Zerlina (Or i v’ 360 Werther (Massemet)—Stanze de Ossian (Ah, non 
son sola, alfin respiro) \ 1 mi ridestar) 


¥° 302 La Sonnambula (Bellini)—Cavatina di Amni 7 
Parts Le Ana (Cone eee meehtiera aa 61 Ave Maria (Gounod)—con accompagnamento di 


violino organo e pianoforte 
AMEDEO BASSI, Tenor 
v~ 325 Fedora (Giordano)—Arioso di Loris (Amor ti | “CARLO DANI, Tenor 


i Manca (Maseenat)—Sogao Di Des Gelees (Chine 
ALESSANDRO BONCI, Tenor , udo gli occhi) 
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Don Pasquale (Donizetti) Aria di Ernesto (Cer- "425 Faust (Gounod)—Strofe di Mefstofele (Dio 
chero lontana terra) dell'or) 


I Pescatori di Perle (Bizet)—-Romanza di Nadir Mefstofele (Boito)—Prologo (Ave, Signor) 
(Mi par d'udir ancora) 
ris, Vita bretone (M —Canz. di Papa Silvestro. _ |, PG 
1 Puritani (Bellini)—Cantabile di Arturo (A te, 0 Wika acl vee nay Ton Spr age violine. BRE 27, 


cara) 
“aa oh saath ER eg wari di Milio (Maipin : SALOMEA KRUSCENISKI, Soprano 


Adriana Lecouvreur (Cilea)—Aria dei fori 

L’Africana (Meyerbeer)—Aria di Vaseo (O (Poveri for) i 

Paradiso) 
L’Elisir d° pease ( Donizetti—Cavatina di Nemorino ORESTE LVPEE Bes 

eee er) Vv Ernani (Verdi)—Cavatina di Silva (Infelice! e 
‘Manon Lescaut (Puccini)—Romanza di Des | tuo credevi) 

Grieux (Donna non vidi mai) » 
ucla ft Cs (Doni iu : a Stabat Mater (Rossini)—Pro peccatis, con ac- 

cia di Lammermoor onizetti—Cabaletia di ——~ i 

Edgardo (Tu che a Dio Spiegasti I'ali) ate nail orb or 
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Marta (Flotow)—Romanza di Lionello (M'appar) — ANTONIO MAGINI-COLETTI, Baritone 


Rigoletto (Verdi)—Balla del Duca (Questa o ; V 500 Carmen (Bizet)—Strofe di Toreador (Con voi 
quella) ©: ber) 
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Number 
50! La Danza (Rossini)—Tarantella (Gia la luna in 


messo al mare) 


502 Rigoletto (Verdi)—Aria di Rigoletto, Part 1 (1 


sol per me non ha piu raggi) 


503 Lucia di Lammermoor (Donizetti)-Cavatina di 
Enrico (Cruda, funesta smania) 


REGINI PACINI,. Soprano 


525 Il Barbiere di Siviglia (Rossini)—Cavatina di 
Rosina, Part I, Aria (Una voce poco fa) 
angui d'inferno) 


527. Ave Maria (Gounod)—con accompagnamento di 


violina 
528 Variazioni (Proch)—Deh torna, mio bene 


529 Mirella (Gounod)—Valzer (Oh! d'amor mes- 
saggera) 

ARMIDA PARSI-PETTINELLA, Contralto 

550 Carmen (Bizet)—Seguidilla (la sul bastion di 

Siviglia) 


551 Mignon (Thomas)—Romanza di Mignon (Non 7” 
conosci il bel suol) 


552 La Gioconda (Ponchielli)—Romanza della Cieca 
(Voce di donna o d'angelo) 








526 Il Flaute magico (Mozart)—Aria di Regina sas 
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ui 625 ‘Aida “(Werdi)_—Sortite « d'Ame 
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“650 Lohengrin 
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GIANNINA RUSS, Soprano 


~ 
*~ 


575 La Forza del destino (Verdi)—Finale II (La 
Vergine degli angeli) con coro 


376 Leggenda Valacca (Braga)—Oh quali mi ris- 


vegliano, con acc. di violino e pianoforte (Vio- 
lino, Alessandro Genesini) 


MARIO. SAMMARCO, Baritone 


" 600) Adriana Lecouvreur (Cilea)—Monologo di Mic- 
honnet (Ah! stupenda, mirabile) 


60) Tannhauser (Wagner)—Romanza di Volframo 
(Oh tu bell astro incantator) 


RICCARDO ibrar Py ree 
ch’io vesto) 


626 Lucia di Lammermoor (Donizetti)—Cavatina di 
Enrico (Cruda, funesta smania) 
FRANCISCO VIGNAS, Tenor 


(Wagner)—Addio_ di 


Lohengrin — 
(Cignofedel) 


L’Africana (Meyerbeer)—Aria di Vasco (O 
Paradiso) 


GIOVANNI ZENATELLO, Tenor 


“675 Otello (Verdi)—Morte d'otello (aiun wi tema) 
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NUMBER , Mn: 
«© 676 La Traviata (Verdi)—Aria di Alfredo (De’ miei \ NWA 8 «5 
bollenti spiriti) cr 


1” 677 La Traviata (Verdi)-—Scena della botes (Questa 
donna conoscete ?) 7 
678 Manon Lescaut (Puceini)—Romanza di Des 
Grieux (Donna non Vidi mai) 


DUETS 


700 1 Peseatori di perle (Bizet)—Atto. I. Duetto ey 
Nadir-Zurga (Del tempio al limitar) ye 
Bonci, Magini-Coletti 


Conte Part 1. (Qual Voce) Bs 
Burzio, Magini-Coletti ©) <)", 
Mi aso adineiils visit Siena baite aoa aa 
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+" 725 La Favorita (Donizetti)—Atto. I. Coro d'intro- 


duzione (Ball'alba foriera) : } oe on pe | 
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mM. IN THE CIRCUIT COURT OF THE UNITED STATES 
ae For the Eastern District of New York. 


FONOTIPIA LIMITED and THE 
COLUMBIA PHONOGRAPH COMPANY 
(GENERAL) 


v8. | In Equity. 


) | WINANT V, P. BRADLEY. 
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State of New York, ) 
MS? County of New York, 
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Bk at a am of lawful age and am Assistant Manager of the Report ee 
ie Department of the Columbia Phonograph Company (General) , ed 
fily : one of the complainants herein, at 154 Nassau Street, New ee 
o faa | York City. et Hey 
dd YE | Recently I had an oral interview with Mr. P. ‘Ds. ms 


ee 


Fernandes, of the house of Thomsen & Co., No. 90-96 Wall 
Street, this City, who told me that a gentleman named age 4 
Bradley had called at his place of business soliciting © *1n.#) 
orders for said Bradley's so-called Cont imental rah jh 
Opera Disc Records, and had left with said Fernandes a Brae | 
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certain circular (or pricelist) and also a catalogue, othe 


relating to gets sound=<records, At my request Mr, Ferna tone 
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mailed to ne y under date of January 13, 1909, the casa A 
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circular and catalogue, I have delivered the same to. 


complainants counsel, Mr, Massie, marking thereon my 


| initial 


s and the 


Subscribed and sworn to before 


me this 22nd day of January, 1909. 


1H : by a aT 


LSoslty, 


Notary Public, 


New York County. 
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For the Eastern District of New York, 


FONOTIPIA LIMITED AND THE 
COLUMBIA PHONOGRAPE COMPANY 
(GENFRAL) 


v3, In Equity, 


WINANT V,. P,. BRADLEY, 


a4 
i | FERNANDES AFFIDAVIT, 
_ , State of New York, me RaW st a Sean 
ge AB A 1D Rie eaine Rb Spm pm naka tan ePURT RTO 
County... of New York , ‘Js8.8 La petal imilb caine tis 


RP, D, FERNANDES, being duly sworn, deposes bd, 


¢ te ne 


) pays: I am of lawful age and am a resident of the City. of. re ie 


| New York, N, Y. On or about January biter. 1909, I Feesivgt eth 


ae: 


: a call from Mr, Winant Vv. P. Bradley, of ‘Broollyn, we, ay Bris 


- Bradley was soliciting orders from me for certain ie, 
Continental Grand Opera Disc Records at sixty cents (60g) oe 
| each, and in connection therewith he left with me esting 
the course of his said visit a (typewritten) circular on ee 
one page and a printed catalogue; and from said catalocue | ae 
'f' orderéa by number. four. records, es follows: ae 
| Pagliacci (Prologue), purporting to set sung y by Riir 5, 
Antonio Scotti, and bearing the number 850; | oe 
Monon Lescaut, sung by Bonci, end bearing the — le 


La Traviata, sung by Zenatello, and bearing the . Ae if 

* ‘an %, : ey ee 

number 676; and | a : 
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La Sonnambula Cavatina, | Part I, sung by Madame 
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And, on January 29, 1909, I received the four 


Na ys 50 ordered, and have scratched thereon my oe 













and datethereof, and delivered the same to Mr. Massie, oat 
aif ae 
of counsel for complainants herein. Done up in the 1a 
package containing the four records was another copy of | Bae 
printed catalogue, the same as the catalogue above refer Ce 
"tor , 5 & ? i 
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WINANT V, P, BRADLEY, 


4 a 


PAUL H, CROMELIN, being duly sworn, deposes be a 
, @nd pays: I am one of the Vice-Presidents of The Columbia 
Phonograph Company (General), I have read the Bill of 


My is ee - Complaint herein and know the contents thereof, and the 





same is true of my own knowledge save as to the matters 
therein stated to be alleged upon information and belief, 


Re he and Save as to Some of the allegations regarding Fone vspie' 







Limited, ~ as to all of which matters I believe the Bill coal ap 


or Seumplaint to be true, 


eae." tee ay 
reef 


I. 
or my own knowledge I know of the existence ss 3 
ker contract betwoon the two complainants, as alleged in oe aS 


the Bill of Complaint, because I negotiated the same with © a 


= i 


5 oe i Ta. me Tyme ee he af at ' ur rae adi j ‘ ot "7 fr - i tri Rayna 
piles eis alii i ane ah 4 ty: iad ny a RET APs uss Ne Sat mide ial 
' . ”, T es <’ ] * i i " ;* wal re F & 
ft 5 ed ai a A ss Fs a) fi. i ay LL iol i a Pape er 5 1 








said Fonotipia Limited on behalf of my company, and exe= ., i 






cuted the same for the latter; and my knowledge as to |. Nee) 





_ the existence of the exclusive contracts with the Gres 
for is a “ ig oil Pati 
"Opera! ddlbgere’ edereia te in the Bill, is péouned sa 
ee 


, tied myself.on that point before executing said ‘eontracé 
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between the two companies, 


I further know of my own knowledge that 






royalties upon the sound-records made by my company, 







under the contracts between the two complainants, have 






been paid to said Fonotipia Limited at a substantial pric 






for eachand every such sound-record which said The ~ ve : 






Columbia Phonograph Company’ (General) has caused to b ie 2 
ty ee ees 1 






made, and a further, substantial sum has been paid by my 





Jeompeny to peat Fonotapia Limited as Foyalty, LOE, ‘each ena 
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' gume of money = thousands and thousands of, dollars. he have | a 
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been expended by said Columbia Phonograph Company con , 
ear ae ; 










in making its said "Colunbia Records, Fonotipia Series", 








\ and in advertising the same and placing them on the marke 
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' continuously since about the year 1896, 


from 1899 to 1903, I was located in Europe, i iastpuasaig ‘a “ 





Berlin, and was engaged in that business; and continuowsh; 







. ever since I have been located in this country. I ie 






- made it my business to keep myself informed as to the 




















| conditions and requirewents of the taliking-machine trades 5 
i, atid t and as to ite general ra ees at Frou my long exper ell . 
ot sath pty atate, that the poneinens. of The Columbia Phonograph, 1 ce Pe th , vail | 

Pee (behead) dw put ting out ite "Goxumbia Records, Fonbtivie fi 


sete aa ‘ <n 
Series".ie an exceedingly large and valuable’ ‘one; ‘that he | ae 


. | high standing and weil deserved reputation of the artiata 





Re of the contracts with those artiste, and the high quality” ge 
: ei of the "Columbia Records, Fonotipia Series", constitute ani J rf 
x BS gt a excesdingly valuable asset. . From the same experience © : Je 
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advert isenents offering to sell at the reduced Br aees Shey 
records: made by the af oresaid Grund Opera singers, will 
















unsettle the market, and will of itself greatly ané ©” we 
irreparably injure the aforesaid business of my Companys’... 
Itl, ue 
cu |S aa 
I an familiar with the "Cokumbia Records, ees ee 
: Fonotipia Series" put out by the complainants herein, ane oa a 
| or nearly uid of suid records contain iupressed therein, me 
ai exact reproduction of the autograph signature of the’ bee 


artists, who traced his (or her) signature directly. inte “i > 


oe ‘i. hire 


the wax-like composition of the "orlzinai" at the time my 







be, i 


Singing the record, This signature would appear upon the... 





électroplate reverse in the turm of a raised edge, and, ae ; 


Of cuursé, would be iupressed into the "duplicate" or 
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in ‘hatin ard, end opposite each I indicate the place where stig: 





commercial tecord, I produce herewith a specimen of one fl 



















of such duplicates, showing the reproduction of Madame a e 
Regina Pacini's signature, Mhere the paper, Label: Sover Mt; 


Nj dubui oagiatuees: 4t can Tneverthelees be eeén. core 
plaoing the eye at.an eoute angle to the surface’ of ‘the. | naa 
disc, | 

I have exanihned Complainants' Fxahibil. By i : ; ai 
Specimen of Defendant's Catulogue, in connivet Leu wilh my. 
company's catalogue, and I find that every one of the oa 
sklect ions listed by defendant as made by the artsete eee 
named in the Bill of Complaint as being under exclusive | | 
contract with complainants, is a specially-execyuted | 


Selection put out by my Company and listed on its. 
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| ‘ dada AGH weed 


out below in parallel columns, the. Aelendank (il AeG em yack 


ye, "8% 


same is listed in complainants’ catalorue which I submit ie ie an 
herewith, | i £4 


Dfts., Cata- Artist Selection 
_ Logue No. nese alate RU PS 
250 Anselmi Cavalleria 
251 HOARD tN te | Don Giovanni 
252 ea Ey OM se Fedora 
25% . Pagliacci 
\y254 Rigoletto (II) : i 
500 Barrientos Dinorah (I) | FeB ee ‘cecal 
501 : Fra Disvolo “GG Sees 
502 " Sonnanbula(T) 
325 
i _ Bassi Fedora 
350 Bonci Aida 
at S Don Pasquale 
553 : } persgtoy2 
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Kruseeniski Adriana Lecouvreur F-«26 YS. ie 
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tuppi iG)", Ernuni F-31424) 
na - ‘Stabat Mater F-32480 oe 
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Magnini-Coletti. _ Carmen F-33500 1 32: 
iat, La Danza P3400 36 ke 
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Parsi-Pettinella Carnien 
Ag | Mignon 
alt ety Gioconda 






Russ Forza del Destino 
. Leggenda Valacca 






Sanmarco Adriana Lecouvreur 
Tannhauser | Fe49 






Stracciari Aida F-51 
° Lucia di Lanmm'r Fe5 







ae 650 Vignas Lohengrin F-53 
Be 35. 651 . Africana Fe52. 


675 Zenatello Otelle ¥-55 
We PGi tite oa dl. M Traviata F-54 
Lak RE, heap! vid AAMT Tenet: 5. AE alte nll =n 1 Traviata F-54 
, ee oid Mato CLS Ue Unie cas Ie Menon, MAROON cu ies 
APS 700 Bonci and Pescatori F-57 
i Magini-Colettd 
> i | 701 ,«. 9" and Trovatore Fe21 
if | | Burzio 





725 "La Scala" Chorus Favorita F-58 
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i am in receipt of a letter dated January 4, us 
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we ‘rendered tie decision. oh ori of the Gramophone Compan; 





_ @gainst a firm engaged in copying or duplicating its 


records, IWMy corresponde 


the sane, 
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a ale ee il sworn to befo 


this ie day of January, 1909, 
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: ‘Says I am of counsel for complainants herein, For the Ae a 

rg : past eleven.years Ihave been one of the patent policston a 

2 and patent counsel for the complainant COLUMBIA PHONOGRAPE | 

“ , a |. COMPANY (GENKRAL) and its allied concern the American LEN 
ae _ Graphophone Company. I believe myself generally femilior f 
ae with the processes, apparatuses, etc, employed in the oi t 
l talking-machine industry, | Bor ete | 
| Modern dise scund-records are ail made tn Ng 
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G,10, 1801, to Joseph: wind 
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Jones and arn other, and now owned by said American G ’ ho-= 
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phone Company. Said Jones Patent has been sustained tae in 
the United States Circuit Court of Appeals for this. i te We 
(the Second) Circuit, in two suits en 
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enould add that Judge HOUGH has recently 
tent. ant icipated; but we shoe proupely 3 Us 
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| explein’ how disc sound-records are “mades ae 
There is a turn=table which carries a smooth i. 
dive of "yax-Like" composition, upon which the original re 
‘record is to be made, A diaphragm carrying the recording «7h 
stylus jis mounted above the revolving dise referred to, : es. 
and there is a feed-screw or similar mechanism for betes 
! gradually propelling the diaphragm and stylus across the a 


“aad ee of the rotating tablet, so that the result of the’ 


Crear advance ccna ae ‘and the rotation of the 
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“musician can play orseang ‘inte this’hor n and: theneoe 
weree will be directed against the diaphragm, If no 








i sound-weves ‘should he uttered into the horn, the vinfarav eee 
| woule produce e true spiral groove in the tablet; - 
a singer or instrunentalist sings or pleys into the horny : 
the sound-waves vibrate the ee and stylus; _ ea the Si 
‘vibrations of the stylus cause the production of a Ni tah 
®record«groove" which may be defined as a spiral croore 
having lateral undulations or sinuosities (or "sigeage*) _ 
taat correspond to the original sound=waves, The article a 
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egy “prowiiedatis. kn We POOAD., pee ned. Agundex ecora”s or 
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: As the second step, the surface of this 
"original" is rendered electro-conductive (as by eurZucing 
it with finely-powdered graphite or the like), ard is 

| Submitted to an ordinary electroplating=bath, and a 
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TRAE Ry eopper: ‘electroplate> ‘te! deposited thereon;: when this | " 
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IN THE CIRCUIT COURT OF THE UNITED STATES _ 
For the Eastern District of New York, ” 
FONOTIPIA LIMITED AND THE a 
COLUMBIA PHONOGRAPH COMPANY |. a 
| (GEWERAL) ohh hey “is | 
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WINANT V. P, BRADLEY, 


| GARRENO APRIDAVIT. 


State of New York, | 
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ar ANDERSON AND CROMPLIN AFFIDAVIT. 


Beate a: State of New York, 


: e with that concern for the past five years. And tne Rein 
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with the designations found in defendant 's catalogue : 
annexed to our Bill of Conplaint. it shedd refer to ‘the 


sane merely by catalogue numbers on their lebels, — 


‘ed 
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Continental 526 and Columbis 39212, 


‘fhe former shows, upon the position. obrresponas ee | 
ing to the laboratory number on the latter, e swelling, ee 
indicating the erasure fron defendant's matrix of com 06 13 

-plainents*-leboretory-nuuber -appearing-in-relief. i 
matrix, The swelling referred to is located dtenctrieally | a: a 
opposite the last portion of the word "RECORD" on the x haha 
Continental label, By tilting the Continental Record 


s. 


the remains of conpleinants' laboratory number can be 
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ds, ee ol a 
aa 7 =m be a 
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two recordéenafon € ie anar r side'o ett an zone 
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Saw, bs ge or, : 

“ 4 ee 


of grooves, about "4,50 o'clock", The facsimile signature | 
of the singer "Regina Bacini* has been im: pressed ante: the . 
Columbia record; and on the corresponding ‘porta on ee the 


either side of "6 o! clock" on each dise, the same: ones: 





Revratiyrh St sails Cenh pimples are observed within the smooth zone outside of the § ; t rr 
cesa . | record-zone, About "A o'clock" within the same smooth | 
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a ) smooth gone, and about "8 o'clock", appears e reproduction | 
of a distinct gouge, as if cut by the shaving-knife, about 


@ quarter inch long. 


tH ifs Continental 475 and Columbis 39205. 





VAPENS ES HERE Sesh ig bit ibn borroepend ine Mee! he Gal 
3 | laboratory number, the Continental Record presents the. i eta 
| pwelling or blemish which I regard as its "l2 otclock",: Se 
This is found within the red margin of the label, just to. 
the right of the "co." Each record has, within the. 
Baie i te normal gone of record=grooves, a smooth band or annulus, 
ais! : ‘ Some seventeen mar 
ie: aves followed by perkars a manne af convolutions, The groove a. 
eae: GMS ci) @e these convolutions begins at "12 o'clock", and the sane eee 4 
ay ig Se Oe Bays i 
igh a Ra RN ea ends at about "12.30 o'clock", «I have had these two duner, 4 Oe ve 
BENS i PN wer in succession Ho ay 
i, 8 | _ record=zones played or me upon the sane telking-machine5.. fe itt 
<scienapntns mena AG ACh elves, forth the pane long-sustained and shridd. 
GReernernrens hess ual a a) ‘each SR ord 
Sata. RY onl _, mote, The main record-groove, begins at the bottom of the. 
ae ata - dise, about "6 o'clock", and ends at a little past. 
Ba sain 4; | "3 o'clock" at the sane smooth gone referred to. at. about | 
Be 7 | #2 o'clock", in the outer smooth band, m3" @ reproduction “of | 
a  @ short and clearly defined gouge (as nade by the shaving-. 
_belpaaaties S ai 
A knife) located adjacent to the outer record-groove, | ae 
hited. HS Continental 427 and Columbia 39490. | 
Sia) & ries eee © Radially outward from the word "RECORD" on the fol). 
i Continental disc appears the swelling indicating the ; 
he ‘ age erasure of compleinants' laboratory number, On tilting hi 
‘: va Continental disc as before, the remains of figures can be 1h 
made out on said swelling, which seem to be those of come , 
plainants' leboratory number "39490", but I cannot. be ours, 
Ae | that I recognize all of them positively, | 








bey rn eNO HEM >oreR; -the-repreduction-of a short. ani a SAR AT. iis 


period,’ ; Wheat capa Bite 



































Ra = 
he 4 a ape am i a he “i 
+ i J ? | F 
ab} « . | ‘ 
t 
bea? 
uj 
f a 
, =o Ts and x 
; ’ i 1. ; j Sat i 
4) al ies , all eo | 4h Sirs Aus i Be cathe 
Peg . ; ; 4 i ae i ny . 4 +m th ‘Dies 14s 
efins A~ fe eG /- - mig 2 a eae ‘ i nie k : * a it me e ik Hy e : ae i ithe * a : , 
eee FE FORGES S EST POR Gans eit 
ay Tag ee: 


ra) 


abovt"1l o'clock", At about a little pas 


the outer smooth band, the same blemish is found in ne 
ee 


ie 
r ce 
, “ 


this appears like a large coma followed by a sualler . 


ea ae Can 
co 4 ie. J 4a fhe Gnd Nef | hu peed: | 

“ ahs thy! 2 Reyer en ee Fe et ie: Ay et rPis ee ue ; 1 ie 5 

Sie? 4 


‘Gontinented 192 and Godmipia 39439. 


igs ' 
ba 3 i Su es rl, " 


Corresponding’ to complainants? aiet ory: a 


“sal , 
“ «= 


number and "12 o 'clock", the Continental Record shows | 
traces as of erasure of the former, and the raised signet ds 
m42", = which would indicate that a nwibering-punch | 
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defendant's stanping matrix, The record=groove in each 


A mere 
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defined gouge as though made by the shaving-knife, At Lot! 
quite. "5 o'clock" on each disc, in the sane outer, mmegthes be 
gone, inside of the ornamental bead, appears an srregar/| 
wavy blemish, suggesting a profile of a mountain whose | , he 
crest rises abruptly and extends over one or two record= | | 
grooves, This blemish appears to be about an inch in |) 
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Continental 357 and Columbia 39697. 
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At the khocation Serres pond ne to the Columbia | 
“Hanorat Lory: ‘number ‘and "12 ofelock™, appears a rather | | 
irregular swelling on the Continental disc, at the. left + ae 
which the number "36" appears in relief, This swelling. : 
I shall regard as the Continental "12 o'clock*", o at ae 
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plainants'. laboratory number, although I cannot with my 
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this, = appearing thr ough the Columbia label, 
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eeeanane hitherto referred to as indicating "12 otolock*. 
But, for reasons that will appear below, it secaus proper tbh 
regard the "A® forming the initial of the singer's name | 


(Alessandro Bonci) as indi cating "12 otclock", I observe Wes 


that the reoord-groove = each dise begins at the top of 
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and that the sme 
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upon the Continental Record, And, radially inward trom tha / 
point last-mentioned, and corresponding to the tail of the | | : 
figure "5" of the Columbia record, there plainly appears a ed 
the Continental the reproduction of the said tail, In eh 


smooth portion, just below "6 o'clock" on each disc, 
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Bile | distance. I have had to use @ strong magnifying glass to 
| locate this, On each disc the groove ends at about r10, 30%. 
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I have played the first half of these two records, one Bi: 


Ww | ed after the other on the same talking-machine, and nee that . bs 
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IN THE CIRCUIT COURT OF THY UNITED STATES 
For the Eastern District or New York, 


FONOTIPIA LUSITED AND 
THis COLUMBIA PHONOGRAPH COLiIPANY 
(GENERAL) 


V5, In Equity, 


WINANT V. P. BRADLEY, 
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BRIEF STATEVENT OF FACTS, e 
This is a case of UNFAIR COMPETITION, The subjects [@ 


Sbive Ls pris eek euran Sores cter itself is the BUSINESS of producing and 
rae ay 5 eae 
ee selling. high-grade Grand Opera sound-records,. Complainants 





| 
at great exvense and by extraordinary efforts have puilt up ! 
a large business that consists of producing and putting on ip 
the market disc records of Grand Opera selections especially 
sung for them by various foreign Grand Opera stars of } 
international renown, The artists referred to are under ne 
exclusive contract not to sing for any other talkingsnachine 
concern or pérson whatever, , 

The Bill of Complaint explains briefly (in para» 
graph II), and the Massie affidavit (on pp, 2 and 3) sets 
forth more fully, how these sound-records are made, From 
one act oi singing (or "recording") is produced one single | 
"original"® sound-record; and from that specially executed ” 
originel sound-record are ultine telly produced copies or : 
"duplicates" by the tens of thousands. Complainants, in 
order to obtain the exclusive services of these world-famous as 


artists have to pay them a substantial royalty on each and 
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| every "duplicate" copied from an "original" executed by the | a | 
ad singer, | ok 
To obtain these high-grade sound-records, it 
is likewise necessary to have the services or an expert " 
who supervises the making of the original record by the oo’ 
Singer, Moreover this "recording" requires special and “a 
r _ delicate apparatuses and appliances, that have been devel ee | 
; cred and improved as the outcome of long years of experiment. f 
¥ and practice, | i | 
= In building up our business, there are four oat: 4 
ds important factors involved, viz: (1) the special apparatuses” : | 
| etc, developed by us; (2) the skill of our experts; (3) tea 
. the great ability and reputation of the artists; and ae. 
(4) the enterprise and advertisements etc, of conplainents, "|! 
And the result is an enormous business in making and placing. a 
in the hands of the American public Grand Opera records of “ | 
super-excellent quality, - thus contributing to the entere i ) 
tainment and musical education of our country, Hnornous 8 | 
: sums of money have been spent and are still being spent by . 
complainants in advertising and building up this business; ay 
and, as noted, enormous sums are still being paid to the oe | 
artists for each and every duplicate sound=record put out ! eS | 
by complainants. i ie | 
All this constitutes a legitimate business. It Me s | 
ee ae | 
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15 a very profitable business, 2nd complainents are carrying — 





it on as a "going business", and are able and willing to ie | 
supply the large public demand which they themselves have Pea ) 
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Defendant is now making duplicates or copies of 
these specially executed musical selections, recorded for 
us by the Grand Opera stars who are under exclusive con= 
tract with us; and recorded in our leboratories, under the 
supervision of our experts, and by means of ovr special 
appli. neces etc, And defendant is offering his counterfeits 
for sale at 60 cents each, whereas complainants! list 
price, for their double-faced records is $2.50 each. 

(See Bill, paragraph IX, X; Cromelin affidavit, paragraph 
TII on pp. 3=5). | 

The Bill of Complaint shows briefly (paragraph 
IX), and the Nassie affidavit more fully (pp. 3 and 4), 
that defendant will be able to do this at a trifling | 
expense, 

Complainants have created this particular 
market, they have at great expense placed at the disposal 
of the Anerican public the gems of music executed by such 
artists as Signor Bonei and Madame Russ; they have to 
pear the burden of maintaii ing Laboratories and experts 
for producing the "original" records, and the constant 
"overhead expense" of paying royalties to the artists, 
Defendant is obtaining the benefit of all this, without it 
costing him one penny. This is not fair. Defendant is 
underteking to reap the harvest we have sown, 

Defendant, not having to equip and uaintain a- 


ot having to pay any royalty or 


ee 


recording Laboratory, and x 


other compensation to the artists, can well afford to sell ‘ 


his counterfeit records at a mere fraction of our list 
price, and yet wake money. 
But the profits that defendant thus makes will 


be insignificant as compzered wiih the enormous damage 
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thereby caused conblainants. It cannot be expected that a 
purchaser woulc pay couplainants their price if he can get Se 
b = at : 

= £@: | 
practically the same article frem defendant for onexquar ter | ie 


yp pe 


or one-half the price, And the fact that defendant is oe 
makings such offers, by distributing circulars and catalogues ey 
to the trade, will of itself tend to unsettle the market, | 
to the irreparable injury of complainents* business in the | | 
making and placing on the market of these high class records, 
.ore~over, subsequent to the execution of our eae 
Bill, but prior to its filing, we have obtained eviaence o 
that defendant has actually put out some or his counterfeit}. 
records (see paragraph XII of ovr Bill), We produce incon ea 
Bspeciniens of counterfeit records put out by defendant. 
(See, Fernandes affidavit, and last puragraph of Massie 
affidavit), And Pabeacusni to the first hearing herein 
we have received eight wore (see second Massie a:fidavit). _ 


If defendant be permitted to continue his 


counterfeiting and his offers of counterfeit records, then. 
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others will be encouraged, and other counterfeitors mey be 
expected, And complainants, being at far greater expense ee 
in carrying on the legitimate business of obtaining and de 
putting out the genuine records, will be forced by such 

unfair competition either to cive up vhis branch  eeiikelkc 
entirely - te their own great Logs, and to the corresponding & 
injury of the artists, and to the grect deprivation of the 
ib 
public (who would then be able to recsive no more of the é 
specially executed Grand Opera records), = or, we will have! , 


to be content with receivig only a spender profit (or 1 


carry on our business with no profit et all), while the | 
counterfeiters are growing rich in thus unfairly exploticne’ 

H 
the business which our efforts and expense have created, | 
We are the creators of the business; defendant is the 


parasite preying on our business and destroying it, 


oo fos 
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deéliveneg the said recerés to complainants! counsel, 


PAOOFS AGAINST DEFENDANT. 


The Fernandes affidavit shows that the defendant 


is distributing the circulars a1d4 catalorues of which a 
specimen is annexed to our bill; This action alone is | 
itself injuring us; since by it defendant is offering to | 
the public, at 60¢ each, "Continental Records" containing 


what purpvort tc be the same selections that complainants . | 
| 


list (in their double-faced records) ut $2.50 each. 


We have obtained from defendant and produce in Court: 


me 


eleven of these Continental 


i 


Mecords. Three were optzined: 


from xr. Fernandes, and wne other elent tnrousgn the | 

Rdisonia Co. anc a Mr. Petit (not the counsel for the , | 

Victor Comnany). | 
The: evidence stows thet these Continental Records 


a 
me oy a 
Coe a a ean 


act countcrfeits obtuined from complainants’ own 


records, We mean, tnat defendant's Continental Records | 


are conied from the 


conplainants. The lesal ertect of this course of piracy 





py cefendant wlll be considered Late. 


ry 


c— © 


but for the 


present we will set forwn briefly tie nature of the proofs. 
And, first, the Fernandes affidavit shows that the 


defendant Bracleyv called upon Fernandes to sclicit orders 


—_ 


for defendant's Continental Recorés at 60¢ each; that , 
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ordered from the defendant four recerds; that about twenty 
days later he received the four records so ordered with 


anouhner Copy of the catilosgue aforesaid; and. that he 
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comnerciul disc records put out by Ur 


tc. our bill; that from. said catalLorue Fernandes ire 
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Luese YECORaS He: heading "the Con*inental 


Record Ceo, New York, U.S.A", which appears unon the 


exhibit circular referred.to; and they bear the same 
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are founa in the said exhnidit catelosue, and they purport 
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ne second Massie afli 


she Victor suit arzued herewith) srow that oth 


Continental Records were purchased from the defendant 


Bradley by the Edisonia Co. (of Newark), who delivere 


> 


to the office of Horace Pettit, Esq. (of counsel for the 


Victor 


and that 
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ié sent whem to complainants’ 


These @igut Continental Recorcs likewise correstcnd, ae 

aah 

in the respects above pointed out, with the records; nse el 
ty Eda as rat Aen 
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vane, after which tis renuining seven pages contain a 


of seventy-four (74) titles of Grand Opera selections 


executed. ty the various Grand Opera Singers named in ‘said 


ee | Be Te .? 2 ye oe > = : Fae! ee ee 
eataloguc. After the first page and a half, every record 


Listed in said. GavelLorue Es shown by the 


ond to the same selection, made Fer us by the 


same artist (under exclusive contract), and listed in our 


catalogue, A Whelesale piracy! 


See 


IDENTITIES BET 


Wot CONTINENTAL RECORDS AND 
C ORRE SPO NS Fi 


ING COLUMBIA-FONOTIPIA RECORDS. 


The Anderson & Gromelin affidevit and the Emerson 


affidavit show, as to the first threes 


Comtinental Record 


and the Carreno affidavit as to one of the same three 
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said records have been compared with complainants' corres | 677% 


Eponcing gwenuine records, by playlng the same upon talking 


machines; and that in each case defendant's Continental | Pe 


® 
Record andi complainants! corresponding Coluribla Record’ are 


tA net 


———— 


from the same original rendition of the particular se- ay > | 
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lection specially executsa by the particular artist in a 
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Fa & leet, 
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The affidavits of Carreno, Forbush, 
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and Emerson show oe | 
me | 


+ F ‘ eect : : = % ii a an 
another significant fact, viz: that defendant's Continental: “aia 


Record that is labelled "Aria di Alfreao etc.", No. 676 > | 


Cis 


(listed on the last pnawe of defend 


lant 's catalogue) = the by a 


| 
| 
MAin of Altrea™ ("Alex ed Sone") “ is nev the "Alfred Song"; cae 


put Ls tHe "Scena della Borsa" ("Scene of +} 


1e@ Puvse" or 

2 Bs 
"Purse Song"); and that complainants! corresponding | eee 
Columbia Record is a double-faced record, having the Alfred a 


song on one side and the Purse Sone on the is © hee 














i * ‘ | 7 ; fe is = 
foes to indicate that these two selections have been coupled are. 
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we O= Cysitl a my liinans art COMES UG iad Cha mC, and tha “ cae “ Bs 
a ae aur Bt et oes rare Ae pS , i aaa 
fendant, wnen he undertook to counterfeit cne Alfred song, | ot | 
“i %: 
by mistake obtained @ counverfeit of the Purse sone (from ||. 3g 
tne reverse of ccmplainants' article), OO) ae 
Tae Te ad a a if 
The Forbush and Emerson affidavits show that the | Be ia 
pe : ra 
1 Se 
: 1 a Saye on ees 
afflants compared each of the three first-named Continental «ofa 
Records Wita the corresponding genuine Coluribia Record; are 
ye ae 
that on each Continental Recora tbnevy found a nurnber of obs Te rere | 
br 
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"plemisiies" and indivicdual peculiarities; and tnat on the . {est 
corresponding Columbia Record they found in each case tne } : 
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Same Dléemisnes, similarly located, These details are set ‘ks ele 
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Continental and the Columbia) of th : 


e pl urality of such | iF : Sys qe. 


nae | 
é blemishes, puts the resemblances beyond "coincidence", and ,™. 

demonstrates that the two records came from the same original | 

ar. Pet fee Se J e) 
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rendition of the sons. . atc a 


More than this, the two affiants Forbush and Emerson), 


show that each cf the three Continental Records aforesaid ics 


was obtained from one of the comercial articles put out kx 4! 
on the market by complainants. For instance, with regard 


to Continental No. 356, we refer to the presence of the +} 
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faint, yet still perceptible "laboratory number" of con= ait 
plainants' record; with reference to the Continental Now |. 
302 and the Continental No. 676, we refer to the indica- i 
$l 
tions of the crasure of complainants! "laboratory number"; 
i ia 
and to the two "dinmles" referred to by Forbush in connection, 
® = 7 “* id } j i) ae 
with Continental No, 676, ress am 
oF 
The second. Massie affidavit recites briefly a number , 
of "coincidences" pecullar to each of the remaining Con- Ha 
i 
tinental Records when compared with the corresponding tt 
Povey ae 
— f + i * fine: 
Columbia Record, - notably the traces or semains of com- 3; 4 
F | ee 
nlainants!' "laporatory number" whieh can be observed and od 
. ie | 
récogsnizéed on several of defendant's counterfeits. The | 
Court is familiar with cases involvine conyrisghted 1 hae 
directories, mathematical tables, stc.; where the alates br 
y “atk 
of the menuine work purposely inserts various fictitious |. % 
a . 4 "ee, | 
eae | 
items, or cscrtain incorrect fiszures, - as clues by which) 
| | ee | et a 
uw 4G 22 Pe. a ag Oe hp ee 2 a i: AAO fe ty tw -a 8 ee Lnie Tria ab Lowy Lor Es a Cop : 
g of his own or an indevnendent ee Aithough the bee 
| sea 
"blemishes" our affianits have referred to were not tat 
purposely introduced, yet they serve the same purpose, 1 
fe 
Showing that vwne defendant's records are not independent = 2h 
| is 
executions of the particular Grand Opera selections, but § {8% 
: are copies made Frum our records, 
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if one Continent: recarce ana cave Sobvanbia g cere 


ess ee 


should cack show one sinrelée bdiemish common to both, and 
similarly Located, shat micnt be an weeident. IF they 


presentea two blemishes cemmon to bota, that also might 
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be a "Goincidence", But the yivrelity of blemishes common 
to both the Continental and the Columbia, shows that taere 


no "ccincidence™: and suc 
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i i identity of unnecessary 


features (blemishes) referring to 4 piurality or ‘ 
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Continental Records and the dorresponainge Columbia 


Records, puts the natter se far berond queszion as to 
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anount to = demonstration that the Continental Recorda are 


counterfeits made from complainants! Columbia Recotcs. 





Defendant cannot, and (we think) will ret deny this., 


‘ 
If he does deny it, only two alternetives remains €1) 
Cither he must assert that his Continental Records are 
obtuined from ovirinal vecordines made (for him) by the 
various singers under exclusive contract with us, and eae: 
therefore in violation of uaid contract; or (3) defendant || 
wust assert that his Continental Records, which purport to 
be ty Sicnor Bonci, ctce., were in fact obtained from 
oricinal recorainss sune for him by some unknown singer 
Tris last elternative would be such a sross fraud uyon the; 
public, one such an injury to the reputation of the artiste, 
Plast 20 Ze not cencéivatle. Moreover, tne Tacts alreacty= aa 
pointed Gub show that it is not the true exylanation. 


If tne defendant should allese that he has suborned | 
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viclate their contracts, then defendant is clearly liable Mies 
%O InjJunetion under 
Ansle v., Chicaro, 151 U.S., 1; Pub an rite 


Bitterman:v. Louisville & N. R. Cow, 207 U.Se, 2050 i,2% 


ap ait 
. * cy ae ates cies ty 
50 that whichever altcrnavive he might assert, ne is, ity 


by unfair means, in obtaining counterfeit copies f¢em 1 Ste 
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pas. sulilty of a frievous Wrong, ana should be enjoined. Ke 
bs ut, we repeat, the proofs demonstrate that defendant is making 
sts & resular business of whoiesalc piracy of our business, i 
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our conmercial records, = obtained by us from specially 
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sxecuted selections made Tor us ov tne renowned aXrtists, 
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. ARGUMENT. 
ee Zs ° 
° That complainants’ is a legitimate wuiatiewe 
% | and @ profitable one, that defendant's methods ere unfair, 
i and that (unless enjoined) defendant will divert to himself | 
¥ great gains, and conplainants' legitimate business will be 
of irreparably injured thereby, = are so manifest as to require | 
; no further elaboration, } bee 
» The only conceivable opposition will perhaps : 
ty consist of the proposition or argument that our motion : 
: . papers present a case for which the law provides no remedy; 
fig and that the only "unfair conpetition® which a Court of 
Me Equity will enjoin is the "palming off" of a an tendant's 
. ; goods as the product of the complainant, 
‘! : But this is not correct: There are other forms 
of unfair competition, and a Court of Equity will enjoin 
any unfair competition which consists of diverting to one's 
i self, by any unfair means, the legitimate business of wid 
A another, - even where there is no palming off, 
a ly 9 A recent text writer on Unfair Competition RACES 
B "The right to free and unrestricted competition i 
: is freely admitted, but such competition, to be i 
+ legal, must be honest, and the Courts will not a 
%, countenance fraud or dishonesty under the guise of 
hs business competition, The rules which have become | 
4 established for the determination of such questions =, 
4 enforce a strict code of business morality, and ih) 
i are highly honorable to the courts by which they 
4 have been developed, As said by a learned Judges : 
oe 'The gradual but progressive judicial development 
) of the doctrine of unfair competition in trade has 
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shed lustre on that branch of our jurisprudence 
as an embodiment, to a marked degree, of the 
principle of high business morality, involving the 
nicest discrimination between those things which ie 
may and those which may not be done in the course | ue 
of honorable rivalry in business’, | Dennison Nfs. t 3 
Co. v. Thomas Mfg. Co, (1899) 94 Fed. 654) This 
branch of the law is still growing, and the tendency 
is to restrict the scope of the law of technical 
trade-marks, and to extend that which covers unfair 
competition. The course of the decision marks a | 
distinct tendency towards the protection of persons 
in legitimate business enterprises from the inroads 


of dishonest conpetitors, and it is now thoroughly 


settled thet a court of equity will enjoin those 


who, through unfair competition, seek to deprive 





others of the legitimate results ef their skill and 
é enterprise, irrespective of any question of trade» 
P| mark," [me learned text-vwriter then remarks that > 
fe hence 'palming off! will be enjoined, But that is 
: only one instrumentality of competing unfairly.) | 
i Paul on Trade Marks and Unfair Compets tian, 
Sec, 207, pp. 37384, ant 
“ see also Nashville ctc. R.Co, v. McConnell, | 
82 F, R. 65, Fifth Syllabus, and p. 76-7, citing Inre | 





Debs, 155 U. S&S. 555, to the effect teat want of precedent 
is no bar to the application, to a new state of facts, of i 
the equitable remedy of injunction, 4 
We shall in an Appendix consider certain 
analogous lines of decisions, vis "The Stock Ticker 


Cases" (approved and affirmed by the Supreme Court in 
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f ' Board of Trade y. Christie, 196 U. S, 256, and in Bitterman © 
o- v. Louisville & N. R. Co., 207 U.S. 205); “She Railroads 
, (ooo |) @eket Scalpers Cases" (affirmed by, the Supreme Court. in. Aa 
2 the Bitterman Case, supra); and "The Trading-Stamp peak: 

: Cases" (also approved by the Supreme Court in the af one 

Bitterman case, supra). ill 
a P rf. i 
aig The Bill alleges, and it is the fact (see Be 
” ; Cromelin affidavit, p. 2), that the Grand Opera artists 
i in question are under exclusive contract not to give their 
a4 services in making sound-records for any other talking= | ei 

oe machine interest - a negative covenant, Had defendant is 

be gone in person to any of these artists, ane ancuCee the a 
“ty latter knowingly to violate that negative covenant and z,| 

| M4 make a record for the defendant, injunction would surely ‘a 

) Lies ce 

4 Angte vy. Chicago RiCo.., 151.0. 8.43 3, 
my Bitterman v. Louisville & N. R. Co., 207 U.S.205, 
ee I) 
ay What defendant has done, and is threatening to continue, | 
quay 


is the same in effect and results as if he had thus suborned 


: " = - 1 
these artists to violate their exclusive contracts, By ' 


Lara 
ne aeted Key: 
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counterfeiting the specially executed records made by 


he those artists, defendant procures for himself the special, — 
" unique, extraordinary, personal and irreplaceable ie 
: Page | 
services of our Grand Opera singers, - to say nothing of r 

procuring for himself the services (of similar quality ) 1B 

mi | 

: by our experts, enc the benefit of our special mea asa ct f 

* f apparatuses, etc. ; ie 
‘ Pe 
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So far as the resulting duplicate sound-record 
o 


af 
is concerned, and so far as the benefit to defendant and | 
ft 


the injury to complainants are concerned, no real Tat ek 
ion exists between what defendant is doing and the : Bi 
Supposed case of actual persnnal subornation of ou , 
artists and experts, 


And since Equity looks at substance and not 


2 ee a i Le 
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at form, and since defendant's action is in substance 


the same as if he had directly procured those artists to 


a ae 


violate their contract with us, - then, in the view of 
Equity, defendant is in fact vrocuring the violation of 


the contracts by our artists, and he should be enjoined, 


itt, 
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The Cromelin affidavit shows (bottom of p. 3).. 
that the Grand Opera stars, at the tiae of singing these 


specialli-executed selections for complainants, tracetT' ,, | | 
1 1 


amt 


their autograph signatures upon the original sound-recordj; © 
and that this siznature is reproduced in fac-sinile upon 
the comuercial duplicates which couplainants place upon 


the market, It appears that defendant, in copying these ae 


records, erases or removes the autograph signature, and Neat 

Lee 
then puts out his counterfeit record as a duplicate of | |» 
the original made by that artist, - although such original * 


“ 
i 
i. 


bore the artist's autograph signature, This erasure of <i «+ 


a 


removal of the signature, - an unauthorized act ~ is ers? 
‘itself a kind of forgery. ey: 
But there is forgery in a broader sense, in ie 

is 

the unauthorized reproduction or counterfeiting of the | 4 


original record=crooves of these specially executed a 
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selections (with or without the question of Signature), f. 


The original record-groove is, in actual verity, the. 2 be 
"autograph" of the voice of the singer, Such origina — Baie: 
iret 


sound-record=groove is something "written" by ee. voice 
eae aaa 


itself; and defendant's unauthorized copy ing or Sounter=" 


feiting of this original sound-record-groove is therefore ie 
a@forgery of the "volce autograph" of the artist, ~ and rs 
« j r 
should be enjoined. ea 
fe 
{ oe 
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Ground for Preliminary Injunction, 


Com~=lainants have established and are now 
F 


maintaining an enormous "going business" in these spec» 


ially-oxecut ed Grand Overa records (the business of making 
and supplying "Coluwnbia Records ,Fonotipia Seriee®),iwiice i‘ 


business will be irreparably injured if the defendant 


should escape injunction, On the other hand, defendant i 


has not yet established any business; he is merely aa 3" 
preparing and tareatening to do so; he has put out only | d 
a few specimens; and is now doing little more than getting | 
ready, and merely soliciting orders. If this Court of | 
Equity puts forth its vrotecting arm to maintain the | re 


status quo, and to safeguard complainants' established 
business, it will not be striking down an established FD 


business of defendant's, ae 


-_——— = 
= 5 


In a case so clear as the present one, a 


preliminary injunction will be a true kindness +0 


= ee ae 


defendant. It will prevent him from heedlessly building 
up, from the very foundations as it were, and perhaps at ff 


@ considerable expense to himself, a more or less success= 





ful business that will ultimately have to be overthrown 
entirely by the final decree, The preliminary injunction _ 
will merely direct the defendant to withhold his further | ke 
efforts until final adjudication, It will merely seca Fs, 
the present status quo. On the other hand, a refusals * oe 
of preliminary injunction will invite the defendant to 
proceed with his preparations and, under the apparent | 
sanction of a Federal Court of Equity, to build up an ie 
ever-increasing business, in unfair competition with | 
conplainants, -And a refusal of the injunction will a 
likewise encourage others to imitate this defendant's Mt 
piracy. 
Finally, 2 defendant can appeal at once from 

an order granting preliminary injunction, and dy claiming ! 
a preference he can obtain a speedy determination by the | 
Court of Appeals, There is no appeal from an interlocutory 


order refusing injunction, 


For all the foregoing reasons we ask that this 
Court grant us the preliminary injunction prayed for in 


our BILL, 


2 ae 


Respectfully submitted, 


Fhbp Ah Kear 
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Of Counsel for Complainants, oe. 


Dated, New York City, February 14, 1909, ta 
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APPENDIX, 


We have not been able to find any reported 
decision upon facts precisely like those here presented, | 


About four years ago a somewhat similar state of facts. 


was before his Honor Judge LACOMBE in the Southern District % 


of New York, in Victor Talking Machine Co. v. Armstrong 


— = eS es 


et al., (152 F.R., 711). The equities in that case were 
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not near so strong and convincing as those here presented, | > 
and the decision rendered in favor of the Victor Co, i; t 
involved certain additional features of ordinary "unfair — 
competition", In the first long paragraph of his opinion, 
Judge LACGIMRE sets forth the pertinent facts and adds? te : 
"The complainant contends that defendants ies: 
have no right to take the disks which it . 
produced as records ot a piece or music 
specially exccutea, and reproduce from them ee 
duplicates thereof, The novel end interesting ; 
4 


question thus presented need not now be 
discussed," 
(Middle of p. 712 of 132 F.R. = Italics 
ours), 
In that case it appeared that the defendants not only 


copied the Victor Co's “specially executed" sound=records 


ane 
but also imitated the Victor records in color, arrangement: NG 


of label, catalogue numbers, etc, For the purpose of { bes a 


preliminary injunction, Judge LACOUBE: granted relief to | 
the extent that the defendants were enjoined from t 
Simultaneously counterfeiting the Victor records themselves, 
and at the sane time imitating the Victor labels, ctc, i. 
The question not decided by Judge LACOMBE, is 


Squarely presented here, And the same broad principle | 
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we here invoke has been recognized and applied in the k 


cases discussed below, 


~*STOCK=TICKER CASES", 
ite ¥ aay Hs 


National Telegraph News Co. vs. Western Union Telegranh Co,, | 
119 FAR., 294; 56 C.0.A., 198; (Judges JENKINS, GROSSCUP, ss 


ae | 

and BUNN). ae 
The Western Union had built up a legitimate business‘) 

which consisted of collecting news at its numerous officés, : ; | 


reporting tne same to its central office, and thence dis-~- 
tribuving suid news, by local wires, to its "stock-tickers™ + 
which were placed in the offices of brokers, bankers, we 
and in hotels, saloons, and other places of general resort, ; 


bane! 
reat | 


rm, tgs 
where any person who chose could drop in and read the eer | 


CSa € proprietors he effices) etc. where tn 
port fhe proprietors of the offic et where the 


« 


"stock-tickers" etc. were located paid the complainant for, | 


: 
this service (see p. 295 of 119 F.k.). 


as | 
re 
Compleinant was at sreut exnense in satherinr and Neh 


transmitting the news; in maintaining the instrumentalities, 


E 
(its offices, wires, etc.); in paying for the services of vi 
the men peathering the news, and of the "editors" in the mre 
: #5 

ie 


_ 


central office; meeting additional outlays for installing: | ‘f 
new instruments as the business expanded, etc., ctc. (p.296)s 


- 


Defendant would read the reports transmitted by one ' 


a Ye ae 
—— Lat 
‘os 


of complainant's ticxets, (as it had a perfect right to do) * 


| Ae 

but shortly thercafter would distribute the same through a 
a 

1 oY 

bebe 

its own wires, and to its own customers, - with no expense {os 


of oririnal collection of the news, lUommlainant and de- 


fendant wefe not competing on even terms; defendant's con= 
ary | 
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| 
duct was not fair. If, on account of its additional iauraes | 


of collecting the news, the complainant could not furnish 


"e | 

38 

Seed | 

it at so cneap a rate as defendant, complainant would be 4 


forced ovt of business (and then defendant would have no 
reports to pirate), ‘and the public would be deprived of. 
this extensive and valuable service (p. 296). The Court a 
found, in an extensive discussion, that not only was there} 
no copyrighted subject-matter, but that the conyright laws’; 
would not apply (pp. 296-8); and asks "is there any remedy | 
that will crotect appellee (the complainant below], pub see : 


this feature of its business, against the piracy of out]: |} 


¥ 
siders?" (pe 299). fs 
The business was shown to be an entirety and a as 

uy 


lawful one (just as our tusiness in putting out these 


——: a _- 


specially-executed Grand Opera Records); it was found to 


| in 
invelve the use of property (just as ,the case at bar), 


& 


which the Court showed brought it within the protecting 


care of Courts of Nquity. The Court noted that the subject: 


% 


matter or business involved was not any one particular 


te 
ee ee 
“ hota Ss at 


messace, still less any one particular piece of tape (ory 
i 

other tarrible article), The stock-tickers, the wires, 
a 

and the tape with characters printed thereon, were found {;/ 
( 


to be merely instrumentalities for supplying tne service fis 
Nee 


+o the public, - and constituted merely the tangible means, 


Cag enk 
i) 


for carrying on the extensive business or property vested 


in complainant. 
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"The case under consideravion may be summed up as.) 


follows: The business of appellee is that of a sea 


of information. The gist of its service to the patron — 


is, that, by such carriage, the patron acquires 
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knowledzce of the matter cormunicated earlier than 
those not thus served, The ticker, with its printed 


tape, is an implement cr means only to this eommer- 


¢) 


dal end, which the patron, or the patron! s DEET GH») 


may utilize to the end intended, but may not appro 





priate to some end not intended, especially if such 
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apyrepriation result in injury to, or total de- 
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struction of, the service. In short, the law being 
clearly inadequate to that purpose, equity should see 


to it, that the one who is served, and the one who 


a 


rves, each gets what the ensasement between them 
calls for; and that neither, to the injury of the 
other, shall appropriate more." (p. 300,.Itabics 


ours). 


So, in the case at bar, the subject-matter is our 


= 
ry 


general business, in its entirety, of supplying tne 


a 


Ci 


American public with these spe 


3 


iallyv-cxe ed Grand Oper 
Records, rather than any one particular duplicate sound- 
record, or any one particular counterfeit therecf made by 
the defendant. 

And, as in the foregcins case, it is the intention 


of the Grand Opera singer that the record of his voice, 


the speci Rallye “sxccuted sounder ecord, be fiven to the public 


only in consideration of the royalty paid 


the intention that it shall be used upon a talking mamiaiire 


and in return for the price paid therefor to complainanteud 


j 


iitinois Commission Co. et als ys. Cleveland Tel. 


— oe oe ee 


Go. et ale, 119 ¥sR., 301; 56 C.0.A., 205; (Judges JENKINS, 


——— = 


GROSSCUP, and BAKER). 


The swe rule was anrplied to a state ef facts | 
| 
“20 | 


es —— 


Bat ati} Lyne 


nim for each and. | 
every duplicate - and it is offered to the sublic only a 
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Similar, yet somewhat different, to those in the preceding 
Case ¢ comckicxo, 7 ae 
Tt eo welt io ¢ ey 
early oe The complainants therein had an exclusive contract. ees | 


iy with the Chicazo Board of Trade, whereby they were trens- am 





eRe fog ; ge! Tey ec, i apr ey At ae { i 
re Sey its stock quotations through their wires, ito Dee oo 

‘ 

deliverec upon stock-tickers located in the offices of Bs 

customers of ccnplainant; the customers were paying the a 

ath 

ra 


omplainants large sums of money for the service; and the 
complainants were praying the Board of Trade laree sums for | e| 
the exclusive privilege. 


the defendant fot the quotatiorsp from one of these " 


he 
stock-tickers (as defendant or any one else had the per ‘fect ‘ 
riczht te do), but defendant then proceeded to transmit the A 


Bsane,, «t cheaper rates; to custemers of its own.” Injunction 


: | 
Was orderec, af 


: He he 
Sullivan vs. Postal Tel, Co., 123 F.R., 411; 7th C.C.A. eased 
(Jucees GROSSCUP, BAKER, and ANDERSON). ed 

* of | 


In this case the two previous decisions were apyprov 
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anc followec, 
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; be 
‘ Board of rade Vibe Cella Co., 145 Poe ) O35 WD Cy Ces r] 28; ; 4 
(Judges SANBORN and HOOK). : 
In this case the Court of Appeals for the Bighth | \4 
Circuit followed the first two cases above-named, | 
4, fs 
a 4 
Board of trade of the City of Chicago vs. Christie Grain &.)’ 
Stock Co., 196 U.S., 236; 25 S. Ct., 557; 49 DT. Bde, LOSRe 
—— ri bad. ae 
a. In this case the Supreme Court affirmed the decisions ¢ 
above set forth, approving the doctrine we invoke, viz: thay =: 


a Court of EBuuity will enjoin a defendant from diverting to, og 


himself, by any unfair meens, a legitimate business of enothe®: 

ee 
| b 
fe 


3h 


i | 
= in = 
2 ee 


Ei al a ed ee 
" . P __ nf 5, eats i's Wh yl, TL es a a 4 a | eee | ‘ ee | - 
eke a . [) at x . », Saki) b | "t ~ ee ae tite 7 r rf &, : L = + 
ee 4 he t : eth ‘é Abe f J hay Ante Like } To t epee F le ee he | oe bala 
P's t { | . , ce eve F re J i 


| 





a 


sal iat 
i: => i 
? ~o 
Te on _ ae 
iY Tet 


= 
i 


Bitterman vs. Louisville & Naslwille RR. Co., 207 U.S., | 


“SE 


205 , 222-3; 28 S. Ct., 91; 52 L. Ed., 171. | 1g 
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In this case the Supreme Court approved the. docteine 


garnnvgene@t the. stocksticker cases above set forth. _ am 
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RAILROAD TICKET SCALPKRS CASES, gia, 
ye : et 
Ay Nashviile &c. Ry. Cow v» MeConnel) et al., 62 FaR.y 65; ee 
* ‘ a : uh 
7 (Judge CLARK), . ies: 
#e 1 Code | 
“ A number of Railroad Companies had been inducedé to I 
— oifcr, at reduced rates, non-transferable rounc-trip oa 
ee ee a | i, 
iy tickets to the Nashville Exposition. The ticket-scalpers '/.; 
tae a 
ar eis . * a ee oe pel igs whe 4 
ri Were practicing the purchase of tne revurn=ccupons, which 
et; | 


nee , , . £5 : 
a tney sold to otHers, Sometimes assisting tne latter in | 
ee oe ee vp ty. tae -cC he I re eo core ae = ' ted : | Ba ae 
a a al LUCInpu sang VG WeaAS Use oO L1iCMe NjJUNCvLON Was FPrantcad, Pot ae | 
Among other things, tue Court uweic? . a 


That tic amount in controversy is not the 


amouny LO be recovered From the aefendant, but the id 


if de : = ; = ; [ 

oe Value ot tone right that is to be protected, or wine ‘ 
we, !\ na 
sae extent of the injury to be prevented (Syllabus 3; and 1°’ 
ot | ees 
as p. 74, citing Scott vs. Donald, 155 U.S., 107). » 
le - ¢ —ae ee ee — ST ee ‘ F r 





sat Pa That it i8 no bar co the granting of in- 
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a Juncuicn that the proposed use of tne writ for 
va tne particular purposes is novel, The rcecugnized an ele 
princivies of eyuity jurisprudence, as reculated Ahad ps 


4 py enalosy, Will be applied even to a new state of be 
Sy 4 a A 


wy | : Pa ™ af 
us facts (Syllabus 5; and pases 70-7, citing In re jr ise 
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That the right to carry on a lawful business | 


without obstructicn is a property right, and will 
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be protected in equity by injuncticn (Syllabus 63 and. 7% 
i oS 


pages 80 et seq., citing 5 


yoctt 


Ct Ve Donalc, (165 Usb. , 


F = A gapb i‘ 
. , , ate veh a | 
upra ad othe ases he ON | 

supra, and other cas : Baan 


That the suit was held not to be based upon) j:/? 
viclaticn of the contract (printed on the ticket, : 
and existing between the Railroad and the original : 

’ purchaser); the subject-matter is the iblezal use 3 
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eT 


of the ticket by the scalper, or his causing the 
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new purchaser to use it illegally, or his causing 


the original purchaser to violate the contract. 
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Hence, the legal remedy (of forfeiture) provided by | 


the contract itself, is no bar to the equitable 
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. remedy of injunction (Syllabus 7; and pages 83 et séaqe 
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fl ree 
os, See 


That "irreparable injury" dees not necessarily 


' rie } 
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mesn injury beyond tie possibility of repair etc., i 
ms 


nor necessurily great injury, but that species of 
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ot injury, wnether great or small, that is of such Ay 
Pie hag 
RS Gonstant and Frequent ocourrence that, no fair or si 
Pe ie 
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ft. 2 asian , , I pth 
i reasonunple redress Gan be had therefor in a court Ret 
Bs ; : j Gh 
ze of law (Page 69, quoting authorities). | ey 

That ticket=-brokerage, or "scalping" is con- ee 
demned as unfair (pp. 83-5). And the language of the ;‘) p. 
i 
Supreme Court in Angle vs. Railway (151 U.S., 1) as vO ie 
aa _ a oi = i r = a oe ae 3 
enjoining a defendant from his "malicious" causing of |..3\ 44 
. > ‘oF ‘ 
, ‘“~ = hace ai * 
one party to the contract to violete it to the injuryi): +92 
Te. ee ty 
: a = . in 
r of the other party to the contract, - is explained as ae 
| yn 
: not meaning that proof cf a malevolent intention is 
yal ; ] 
requisite to the granting of the inguncticn; because 
(says the Court) the only "malice" invelved.in the | Hi 
| eae 
: +h. 
oF ory 
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an unfair gain for himself at the exnense of con- 


plainant. (Id., pe 71). See i ph es 
aeericved party aode Bae 
nn ee 


And , mete that the 
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Wait until the Snell: pad has actually conswnmated Apa 
4 | F 

pecuniary damages by his unfair competition, te the 219 

q : Vi ty" i. 

{ extent of tne jurisdictionamount, $2000.00, before 3h i 
set A . : 
a 4 hele shiee ? | 
4 Making his application to the Circuit. Court, as a | 
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Couct of Equity. It is sufficient if the right which, |) 


is to be protectea, or 
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if the threatened injury to be (. 
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“ conswinated will amount to that sum (2, 74, citing 


Scott vs. Donald, 165 U.S., supra). ; 
Louisville & Nasnville RR. Co. vs. Bitterman, 125 F.R., 1765, 


(Judse PARLANGE). 


i 

This case concerned re-selling by ticket=scaYpers f 
non-transferable bi 
of, return-coupon of rounce-trip tickets to the Narai Gras, |} 
which complainant put out at reduced rates. The Circuit iB 
Court @ranted an injunction, limiting it only to tickets a 

of the kind that had already been put out by the come | 


i 


plainant. it 


same Vs. Bitterman, Lit FLR., 3545 75 G.0.A., 192, 


On apnéal the Court of Appeals for the Fifth Cir- 


—_ 
ae, 


cuit (Judges PARDEE and SHELBY - Judge McCORMICK dissent-— 


ing) not only affirmed Judge PARLANGE, but grantea even Fs 


ereater velieft, The defendants were enjoined not only 
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rai cal i ht we eto gkeeeay Besides Approving the ‘stotketicker casés. already ieee 
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Bitterman ys. Louisville & Nashville RR. Co., 207 U.S., 
S053, 26S. Cts 48s 52k, Ba. 271. 


thi ‘. TA, ay 
The Supreme Court affirmed the two decisiofis last '. | 


ant 


set forth. 
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See 
~~ . 


Titinois Contral RR. Co. vs. Caffrey et ale, 125 Paka, 


770; (Judge THAYER). 


On Similar reasoning, injunction was granted against 


= 
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awe ae — owes ade ee 
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ticket-scalpsrs to prevent their naendling return=coupons 


of non-transferavle round-trip tickets sold at reduced 


— ee a ee ee 
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rates to the St. Louis Exposition, On pp. 775-4 the t+ 





Court snows that injunction should be granted, upon clear ~~ %) 
be 
proor oY tarents, and without waiting for the actual , «Che 


bo 
sale 
commission of the injury. So, here, the injunction should |) -*§ 






be granted upon'the publication and distribution of the’ 


il ie a a 


circulurs anc catalogues, even if there nad been no actual’ ise 
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sale of the counterfeit sounderecorads, 
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Pennsyivania Co. vs. Bay, 150 F.R., 770; (Judge KOHLGSAAT). 


This suit also was regarding non-transferable rounds; 
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trip tickets to the St. Louis Hxuosition, sold at reduced ° 


rates, The Ruilroad Company was neld to have a present 
} 
oe ote be 
properly interest in the rignt to issue special non- ee bee: 
aye {ora 
nant 


transferable tickets ana to have same maintained as nori=’ tke Me 
transferable, sither where already issued, or to be issued 
from tame to vime ia tie future, and such Company mey 
maintain a suit in equity to vrotect such rignt by in« 
junction against brokers, etc, 


The "crux" of cnis Bay ease was said tio’ be: 


"the power of the court to enjoin defendants from aig fh 
déeuling in the future in special non=transferable 
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tickets not yet issued, as to which the special | 
Agee a ! occasion for their issuance has not arrived or even j\, 
het ea ar ie gee a ; e | 7 nik 
i pe ‘ MD iy \' i) 


k | been specifically concedved" (p. 774). | Bemied 


. ; cs 
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And) HBS » Pightywassupheld, 50, .. in Absa prgsent: case,” OR: Sy 
| : aay er 
gt endun: should be enjoined not only from counter- 


{siting the Grane Opera Records which he has listed in his 
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de .5 


atalogue, and not only from counterfeiting the specially-~- 


executed Columvia Fonotipia Records wauich we have put out 


og See 


and listed in our catalesues, but also from counterfeiting 
f _ 

ae 

any other sound=-records which complainants may hereafter 


ub OU. 
- rf 
In the Buy case it did not appear directly that all 
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the defendants had dealt unfairly in complainant's return 
couvnons; but that the business of the defendants "was such 
a ee "that in pursuing it they must needs have done so and 
im continue so to do" (. TTB) %s : yb 
Decisions were cited to show that the Railroad had 
the rigzht to issue the tickets at reduced rates: it was | , 
snown that this was a benefit to the public as well; this ~ 
and tne previous causes indicate that complainant could e 
either withdraw its reduced rate tickets (to the corres- 
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ry of the public), or bring a separate action 


ponding inju 
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at law upon each coupon thus resold, The Court found, | Pye 
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hewever, that the subject-matter in dispute was not merely, 7% 
Pi 


Lad ae 
the protection of eacn particular ticket, but of the broad | es 
i 7 

. ad . a * ® * | 
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plan or suneme, od cere 
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| Finally, the Court enunciated two broad propositions: | 
va ! i i 
f ( ) i i ag ula eae +, lac « 3 wigan sa eh ae kg ae a a ow pe : : \ ye) 
1) complainant has a present property right in its plan | % 
or method, viz: a right to issue such evidence of trans- le 

portation (wnether already issued cr to be issued from time 
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were to be given to the customers, one for each ten cents | 
































to time in the future) and to have that right maintained 


by @ Gourt of Hquity; and (2) 





enjoined, 


THE TRADING=-STAMP CASES, 


| 
‘ 
Sperry & Hutchinson originated an advertising scheme! 


—_ 


involved three classes of parties, viz: themselves §(.: 


(hereinafter called complainant); certain merchants, 


hereinafter called "subscribers"; and tne purchasing pudlic 
at large, hereinafter called "customers". Conplainant | 


Supplied its "subscribers" with the tradine-stamps, wnich 


of purchase) When &@ Customer had collected a certain number » 


of these stamps, the complainant would redeem them.from wits 
hin, The complainant extensively advertised this scheme | 
and the business of each of its subscribers. There was | 


further a contract between the complainant and each sube- 


SGYiber, wnat the trading-stamp should remain the property | 


of the fornier, but that contract was not made known to the } 


customers. Originally the trading-stamps were not marked. }.° 


as non-transferable, but it appears from some of the later Ci; 


en | 


decisions that ultim marked, Se 


RL 


ntely tney were so 


The various defendants had at different times 


“ a iad 
acguircd nunbers of these trading-stamps, some by purchase jie Bes 
from the subscribers (who had no right to sell shen), and | an: 

Git 
others from the customers (wac were under no obligation 


not to disrose of tue). 

































The defendants then made use of VASES genuine stamps, 
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He eee 
‘. the profits from the legitimate advertising budinese ‘thud! ae 
Sach is phe p AE PAS las» at oe 
ss a a ao een ‘Oveutic py Te Sup La Trait net ete noiqacbtaun be ape lite Raney ° 
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Bitterman vs. Louisville & Nashville R. Co., SupTas tif 
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| 44 
supra) , Judge BROWN said it could be assured that a cole Bik: 
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that is, for redemption by complainant; and that the de- 
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= abs Be ee 







el — Sell 
—_——- — a —_—————E—EEEE = — 


‘ i. 
-% ae ee ae = ie apeg Mae g e  ne Be fe Ses 
oe wu ee ae a cere on = re : ~ — : 4 


cia il 
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real subject-niatter of the controversy, - which business | ile 
Was regarded aS a sortv of advertising business, of which a 
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"token". : 
The schene of distributing and advertising the 
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IN THE GIRCUIT CGOURT OF THE UNITED STATES 
Vor the Hastern District of New York. 





FONOTIPIA LIVIVED AND THE 
COLUMBIA PHONOGRAPH COMP ATY 
(GENERAL) 


VSe In Equity, 


WINANT V, P, BRADLEY, 


COMPLAINANTS! HRIBF Iv REPLY, 


ee = 





a ih 


PRELDIINARY$ AFFIDAVITS AND BRIEFS. ) 


This matter is of such great importance that 


we would not have its outcome affected by trivial matters 





of form or procedure that may be readily disposed ofr! ie 
AW rirst, with regard to tne service and ex= 
change of pepers$ This Court originally directed defen» 
Gant to serve us with his enswering afficavits three days 
before the date set for the hearing. Defendant obtained : 
a vodification of this disposition, and a week's adj ourn= 
ment; but the Court, at the original hearing (Feb. 13), 
directed defendant to give complainant his papers in 
advance of the hearing set for Feb. 20, 1909. Complain=~ 
ants! counsel received defendant's Bradicy affidavit just 
before leaving his office to come to Ccurt on Feb, 20, 
aud dia not have an opportunity to consider the Sane 
(except superficially) until after the oral argument on aa] 


that date. The Court granted couplainants permission to 


reply to said affidavit, : bee” 
eee ta: 

# ane 

At sic hearing, althouch defendant had then “e 


had practically 15 days possession of complainants" 


[ 
4 
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i 
moying papers, defendant's brief was not ready; neverthes 
less, at that time we cave defendant's counsel & copy of | 
complainants’ brief. And the Court granted us lea ave to 
reply to défendant's brief, which defendant was directed” 
to serve om us by March 2nd, (nothing béing said as to wal 
any additional affidavits by defendant); and complainants a 
were granted Leave to produce their answering effidavits 
and reply brief et the hearing set for the afternoon of 


9 


On opening our ctfice at $ o'clock on March by ied 
1909, we found tyio papers, and shortly thereafte er there — 
Was Gdélivered to us a third paper from deferidant's 
counsel, These papers comprise not only defenacant's 
brisfs in this and in the Victor casé, but likewise a 
lon: affidavit by Mr, Bradley (oricinally verified in 
the Victor cause and introduced initio this case by a short 
Btfidav it )'< 

In reply to certain allegutions in the original 


Bradley affidavit of Feb. 20 (served on us that mornsng) ay te 


on us on March 3), we submit the Cromelin affidavit in 
reply and the lyyle affidavit. And in repl; to defendant 'B 4 


briets we supnit the present bier. 


AS TO WACTS. 

ile facts alleged 1 y cou~leinants Lic this =" 

case are aduitted, save in a few instances, There is oli 
dispute as to any material fact. Defendant Bradley under= i) 
taxes to make certain assertions regarding the payment 
of royalties to cur artists by the co=complainants, « 


in which he is mistaken (Cronelin affidavit in reply, 


we) 
al 













Defendant is underselling us, See defendent's 


~ 
| advertisement of Nov. 1, 1908, appearing in the Victor 
4 Company suit (immediately following Z1ll of Conplaint); 
¥ 
a gee also Cromelin affidavit in reply, paragraph III. 
"| Defendant Bradley asserts on page 8 of his first 
Fe en Reuss i poate! 
ams affidavit (verified Feb. 19), and: on page 5 of his 
- : affidavit of March 2 (verified in the Victor Co. suit 
i | but introduced herein), that the complainant Colurbia 
| 2 Company has duplicated or “dubbed" disc sounc-records 
a put out by others, and that he is informed that cise 
- records wade and sola in Europe are "“inported into this 
. country and copied by the Columbia Phonograph Company", 
4 Mr, Bradley is manifestly not in a position to know any= 


Shing about this matter, And his statements are abpsol« 
utely untrue. See Lyle aitfidavit. 3 
There is a dhsepute es to where deiendant optain= 

ed our records which. he hes been counterfeiting. We | 
believe the evidence shows he got them (or some of them) 
: in this cowtry, One of deferdant's catalogues asserts 
that they were procured in foreigm countries; but in his 
affidavits defendant does not make this assertion pos» 
itively aud unequivocally, nor does he show that he bine 
self has any knowledge on the subject. He merely says 
first on page 8 of his first effidavit that "such foreign 


made records, fully furnished and commercially solc, 





; have been copied by the Continental Record Company, a 

re 

a corporation", It might be true that the Continental 
LP 

fr Record Company has obtained some records in a foreign 
q a 


country und has duplicated or copied them here; burt it 
; = does net follow that the particular Continental Records 
Which we are couplaining of (as having been cowiterfeited 


from our Colwabia Fonotipia records) were obtained in 


=> a 














the manner indicated. The "such foreign made records*® 


in Mr. Bradley's affidavit refers to the Fonotipia Records, 


Which the Lyle affidavit shows have not been imported inte 


this countrv, And it is to be noted that Bradley does 
‘not state that he knows of his own knowledge how thes. \u» 
Continental Company obtained its records, 


Mr. Rradley next says (con the last page of the 


sane affidavit) that he has always stated to his customers 


hat the records he sells "are duplicated fron records 


cr 


purchased from others in foreign countries", What Bradley 
may have stated to his customers is incompetent and 
immaterial, As already noted it does not appear that 
Bradley has any knowledge on the subjeat. 

As to these matters we will show later that it 
is immaterial where defendant got possessfon of our 


Comercial records which he has copied, But at this time 


eo tlLo 
—- = 7s | 4 .. 2 a " “bay ow 7 ‘ a ; ‘ . ale ney : 
we will show that iic has copied records put out in this 
: —— ee ie 


countrys the Cromelin affidavit in reply shovws that the 
matrices which are sent ic this country by the Fonotipia 
Company dO not come already paired off, but that Nr, 
Cromelin himself determines Which two matrices shall be 
selected and coupled together, that the pairing off is 
done here, and that our Columbia records are not exoorted 
nor are the Fonotipia records imported, The facts regard» 
ing the "Alfred Song" and the "Purse Scene" show, con» | 
Clusively to us, that an identical specimen of that pare 
ticular double-faced record was obtained in this country 
by deferdunt, wid used by iim for the purpose of making 


his counterfeit record No, 676, 
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We have stated this matter is inmaterialy, put. "| 
we have dwelt on it because it is VERY SIGNIFICANT. If Ah 


= 


defendant has, «=s he alleges, = perfect right to counters 
feit our records, woy Goes he think it necessary to send 
to Europe - or assert that he sends to Europe - to pure 
chase our records for that purpose, when he can get-tae+ 
saue records right here in this cceuntry? The fact that 


he does so = or that he thinks it necessary to assert that 


ke does so ~ indicutes the clanacstine nature of nis 


= x 








actions; and indicates that he has all along known full 


re = — oe Se eee 





well of couploeinents' clains in the premises, ena cannot 


——e a a = 








= —_ 





plead thet he has been acling bona fide and ir ignorance, 
If we are correct in our view of the lew = vizs 

that equity will enjoin ea deferdant from diverting to 

himself, by untair means, the business of another, to the 


great damage and injury of that others then it is 


10rY the instrumentality or means hy which 


=. a r 


1. # 


tae aciendant cchleves his purpose be obtained in this 
country or in some foreign country, It is as immaterial 
as the question whether the metal for defendant's pregs 
Was obteined from the iron mines of Missouri or cane from 
sweden; or whether the material in defendant's Continental | 
Records was Ootained from the Asphalt Lakes of Trinidad, 


or was conpounded in EBrookliyn from the refuse of sone 


Sugar Refinery. 


OTHER FORMAL MATTERS, 


Defendent asserts (1) that the artists are 
proper partics to this suit, so that presumptively their 
absence is fatal; (2) that tne contract between the two 
conplainants, and the contracts between the Fonotipic Co, 


and the respective artists, should he produced; and 





ty 7 ’ ‘he = } ‘W f 
Researth Librany !. 









Cte lie ta a ia i a) a a 


(3) that such contracts - as Likewise the fact that we 
and the Victor Co. are ecting in harmony (in bringing the Fa 
wo companion suits against gefendant) - are “in restraint 1 Os 


of trade", and thereicre illegal, and, therefore, pres) voiwoe 







sumptively are a bar to the relief asked, The first 
two matters are purely formal. We assert that. the 

artists are not necessary parties, and that the contracts 
need not be set out; but, if we are mistaken in these’ * 
points, such omissions can be readily cured at any tine © ih ae 


by proper amendment. But, in the meantime, this Court of 


q 
bl e . 
|g ee ae 
= = 

J = 


Equity will grant the prelivinary relief that the exigen= 


cies of the cause denand, 


re a 
= = 


See Chester Forging & Engineering Co. vs, asa 
Tindel-Morris Co., (Court ot Appeais for 


the Third Circuit), 165 F. R.,, 899, sis gape 


For tle vresent it, is sufficient to say that if 


tue artists are “vroper™ parties, tucy 


y are nov “necessary ef 
parties", gtill less are they “indispensable parties", a 


under the distinctions made by the Supreme Court; and the | ee 
rights of the artists are and will be anply vrotected | 
unaer Our bill as framed, ~ becuuse the artists are to be 
paid their royalties upon each and every disc record made, 


As tcthe contrects petween the two coaplainante 





and between the Fonotipia Limited and the artists: we are 
not seeking to enforce any such contract as against .a 
party tuereto, therefore it is not necessary to sst out 


he contracts, We are seeking to protect a2 legitimate Sigil 





business existing within the United States, to which the 





contracts are merely an incident; ana it is no more 


pertinent to require ithe producticn or tnose contracts ee on. 
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fe aa 
rs than it would be pertinent to require the proprietor of ie] 
an establisiment, when suing a nen for trespass, +o pros» | "1 
anise): 
, duce his titie deeds to the property. To give further a 
time to this and similar suggestions by defendant, is tot f rata ee 
ner lose sight of the main issue involved, vizs.the power or) Ae 
es 
&@ court of equity to enjoin the defendant from desir oy ing ie 3 % 
| > Bay 
a legitimate business by diverting the same to himself B 
| tata 
. by unfair means, : ; 2 
2 ae 
CONTRACTS IN RESTRAINT OF TRADE. i Bae 
ite Defendant wrges that complainants! various 
contracts with each other anc with the artists, and com. 
Plainants! agreement and understanding with tne Victor } 
Company, aiount to contracts “in restraint of trade"; © 
cits ae * ‘and, theretcre, we are asked to conclude that this | 
gustitics ueterndant in his trespass, 
The contracts are not in restrainvof trace, and Ss 
Ns defendant has mistaken the law. A recital (with sone Re 
vt Ke 
i modofications) of an actual incident happening to the hoi i 
~ A ata! 
: writer of this brief, illustrates our point, Complainants? }. Fie 
F | Ae Pa 
} counsel has a siall suburban property in New Jersey. At ie 
4 
a the rear se plantea a Jittle garden which he enclosed ! 
hy with a wire fence. His next door neigkbor did the same J 
He thing, their gardens adjoining. One torning he found 
at that some denigen of the neighborhood had broken through le a 
tt ; ' the ffence and trampled down and destroyed many plants, bi : Bo “ 
oi besiaes purloining a number of vegetables; and the ; é 
I}: writer soon cbserved that the same thing had been done te 
his neighbor's garden, Therevpon he inrormed his neighbor. ot 
cA of the fact and the two went together to lodge a conpleint | a 
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vith the authorities against the offender. When the 1 ae 
. 1 
culprit was arrested he admitted the charges; but he : 


asserved first that we had not produced and exhibited our 4 
title deeds; imoreover, he asserted, our properties were 
mortgaged, and we had not produced the mortgages; | and ey 
especially, he said, our fencing in of our gardens Was 
"in restraint of trade", since it interfered with his 
"cutting across lots"> and, above all, our appearing 
together to lodge the complaint was "a conspiracy", Our. 
charges against hin were true enough, he said, but he 
argued that for the reasons stated we could have no 
relief. It is needless to say a stern "injunction" was 
uttered, and since then our gardens have been unmolested. 


Le 


But. the agreement between the two caupleinants 
Age 


@ British contract - is net illegal, as will be seen by 


referring to the bill of conplaint, Nor is any contract 


between the Fonotipia ana our artists an illegul contract, is 
' a bi 
Buch contracts have repeatedly been approved by the ta - 


Courts (witness the Metropolitan and the Manhattan Grand 
Opera contracts, the contracts between actors and managers , 
&C., &Ce). Nor is our understanding and agreenent with a 
the Victor Company illegal. That contract met the 
approval ox Judge TOWNSEND, sitting in the U. S. Circuit 
Court for the Southern District of New York (146 BF, R&R, ee 
054, 359), Gam ar tiraes by the Court of Appeals (148 FAR. GOR 
1022). vey 
In the next place, the contracts here in 


question relate to patented articles (see page 1 of the 





first Massie Affidavit, Jan. $0, 1909). Therefore, the 


contracts do uot fall within the inhibition of any | HS 
anti~trust laws, State or Federal, nor of the cozmon law, i ‘ 
Renent vs, National Harrow Co., 186 U.S., 70. 4 

me a5. 

f 













4 i : 
| 4 
— a 
‘| a 
ro In the third plece, if our contracts, or any OL : oe 


them, were illegal because “in restraint ek ee. such 





contrect may not be attacked collaterally; and Yu ney not. 


be set up as a defense unless the suit is to enforce the’) ..09 


ote. 

= k ® 

iW Lt | 
a] 


: aha 3 i % 
illeyal contract, The remedy is an action by the Attorney’ © 


: 87=68), of which character were such authoritative decis» — 


ions as are cited in defendant's brief. But a stranger 


= 


E General (Bement vs, National Harrow Co., 186 U.S., 70, % ‘hic! tae 
| 
| 


jt a 
F 
4 = 
: a 
— 


ne to such contracts cannot defend an action ex contractu 


(not based on such coritrects) by setting up the illegality .:-: 


os or the contracts; still less can a tort-feasor justity  ():" 
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y the alleged illegality of contracts. 


Continentwl Wall Paper Co., v. Louis Voight &¢,,' 
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(2) the defendant is obtaining the benefit of that 


business, ai a2 trifling expense to hiviself,and is thereby _ 
destroying caupleinants' business; and defendant 16 
acconplishing this by unfair means. Has a Court of Equity’: 
the power to enjoin the defendant if there is’no © © ae 
SnAlImine OLE RT Mes ony ties thane pei esh Yer e nt Ae ayb Vinge ee RES ms 5 

Complainants are handicapped by having to pay 
the royalties to the artists; whereas defendant does not, :., 
have this burden. Complainants are further handicapped — 
by having to maintain expensive laboratories and high» 
priced experts; and this burden also defendant does not 
have, The competition is not on even terms: it is not 
"laar*. 

: Defendant'is seeking to get for nothing what 
couplainants are required to pay for, and to institute a 
destructive competition .... which tends to destroy 
e+ + + HHO 40 Lnjure the couplainants*® business; and he 
thereby appropriates to uilaseslf tie complainants! legi»= 
tinate pusiness", 

operry & Hutchinson v. Mechanies Clothing Co., 


2s V,R., 800, on p, 855, 


We do not believe that any rurcther arguuent is 
necded to point our the "unfairness" of defendant's 
conduct; so that the sole question is whether a Court 
of Equity has power to protect us anc +o enjoin the 
GeLrepnueaute 


We reiterate ine contention made orally and in aan 
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refer to tne cases cited in our former bricf wad iin Mr, ie | 


Pettiit'™s prier for tne Victor Combdany. 


DEFENDANT'S CONTENTIONS, | % 


ae . As we understand defendan 
waerits, he asserts (1) that complainants have ne statue 
pecauuse they have been guilty of entering into illegal 


cOutiracts = which we have disposed of; (2) tnat corn» 








pleinants are without romeay because we do nov and cannot, 
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invoke the copyrignt. law o. the patent law; nd (3) tat | 
we ere without remedy because the Law of unfair conpetit 4g 


3 limited to the enjoining of iuitation of dress and 


[-t 
ce 


ior 
appearance - "palming orr" 

| in reply: we subuit that the unfairness of 
defendant's competition is manifest; and the very fact. 
that the patent laws and covyricoat laws donot afford a 


reueuy ifs all the wore reason why a Court of Equity (if 


it has the vower) should richt the wrong. The copyrignt 3. | 
laws cannot be invoked because they do not apply ae: | 
Bound-records (White-Snith Co. v. Apollo Music Co,, 209 ae 

Fe eal ee 
U.S. 1). The patent laws do rot apply because our Patent RS 


adjudged not to be 
is for a "process", which has been dntringed by actions 


performed abcoad; and the wrong and injury is the same «= 
patent or no Datent, 

So that the ultimate inquiry is, as aoted, the ye: 
Binzle question as to the power of this Court: If 
law of “unfair conpetition" is Linited to cases of 


"palming off", then we are without redress, and must 





suffer tnis branch of our business to be destroyed, while 


defendunt waxes rica on his piracy. [f the doctrine of = iy 
unfair condetition is not Liaited to “palming offi", = Han 5 tO 
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tnen this Court will grant the injuuction, and will at 


this tame grant preliuinary injunction, since there 1s no 


a 


dispute as to tne material facts. 
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And, finally, defendant contends that pecausey. 


in the-case of a picture, ne can copy AS Al Achth nAR A Eas 
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it thers: be no copyright, tnerefore he can wi th equal 
dupunisy copy our s0und-records. While it is true that 
tne copying of Kem an uncovyrifhted picture is not 
illegal, yet we pelieve that under facts corresponding 1 


vo these at bar, equity would grant relief. We mean, if 


one snould prepare and collect, at great expense, 2& great 


nuuber of artistic pictures, and should build up a large oii) 


and valueble business in disseminating such pictures, 
then = althouch the copyins of any one of those pictures 
would not be illegal - yet we belisve that if the defendant 


made 2 regular practice of copying all of those pictures 
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Lnereby des ti Orin The Lesitaimece pusiness of tne 
originator, ne would be enjoined. As an illustrations 
any CiviZzsn is eat perfect Liberty to wandsr at will on 


tHe public streets of this city; and in doing so, he 


must needs be fotlowing otrer indivicuels. But if he 


a etrie —5 


makes ao practice or following sauce one individual, to the 
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annoyance of his victim, his action becomes illegal (as eta 


eaasispanandl ie ondetveng is 


in case of private detectives ctc.), 
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Moreover, even in the case of an uncopyrighted: **y 
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picture, one who has obtained a view of the sicture under ts: . 

foc age 
coaTident ial relations, will be enjoined. frou copying it. fed 
SO also, one wno hus obteined any confidential knowledge 

\ 
(as of trade secrets, lists of custotiers, etc,), will be i! | 
enjoined from making use or it. And, finally, any 
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Limited publication - that is, disclosure for cervain 








purposes only - does not justify the person thus obtaining; ; 
ial knowledge, in making unliaited use of the information, 


This principle applies to the case at bar’ The singers §-» 
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execute the original sound-records for the express purpose} *) 
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tie souid=records for the express purpose of having. them 
used vpon talkinsesuachines, and expressly in return for ~* 
tne purchase price, Any other or additional use of our 


Sound-records, for which use the purchaser has not paid, 
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and which use destroys our business, is equally unauthor a 
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ized ang equally unlawful. 
What we complain of is not the copying of any 
one particular sound-erecord, but the practice = the 


wholesale practice - of cobying our records and thereby 
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copying of the records is uerely the “means"™ by which the 4). 5] 
offense 13 consiuinated, ed i Bee. 
4 pret, : 
PES Ot Figs aie 
CONCLUSION. Maat 
i 
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read and make full use of tne Yaloriiat 
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ess Ae wrong consisted or eae pe: s destruction 





of complainants! business, and the reading of the tape 
was merely the means by which the wrong was accomplished,’ | 
The Courts enjoined the use of “unfair means" which err ae 


did not consist of "palming off", 
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In the RAILROAD SCALPERS CASES, the wrong 
coiplained of was not the inducing the original purchaser 


vo"vyiolate his contract" wita the Railroad; the Corts .. +} 


noted wat an action at law could be brousat on tne ae 


contract printed on tne ticket, and that tus hellcoad i; 
could likewise hold tie ticket forfeited; y<t tne tsar 
bins 


decisious were that, notwithstanding these remedies, theo hy 
SULtS, were properly brough 
destroying that branch of 
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enjoin it, and did enjoin it. tf 


SO, also, in the TRADING-STAUP CASES, the fact 


that tus stamps were not pro 
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is not material: the cases did not turn on that point <2); bie 


Ine defendants were adjudged te have a perfect right % Pete 5 
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buy tne trading-stamps from regular customers, or io AT eae 
collect them fvcem the merchant=—subscribers; and the 


svanps by having Wey? 


The wrong did not consist of buying up 


efendants could then use the trading- 
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annexed to ur, Pettii's paoecrs, and the recent German 


decision (Greanophone Co. ve --~------- ) mentioned in 


a a ss 


the first Cromelin affidavit herein, while not binding «© 14 
; upon this Court, yet, like other foreign decisions, °° 2).a4 
Mare very persuasive as indicating how, in case of 


. doubt, tne case may with propriety be decided", WMoreover,': 


tie guestion here at issue i185 not cependent upon any J 


| 


a 


tatute, buu upon the well recovnized and Logically 


f 
C5 
ct 


erected jurisprudence of “uifair coupstition", which is 
recognized and enforced in the tribumals of e11 progressive 


countries, 


Tnerefore, since the facts are not in dispute, 4 38 
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Patents and Patent Causes 
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"Wy Dear Judge Ghat field:- LR I aa. 
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1 acy F 7 
lei F 


New york Mareh 15, 1909, 


Hon. Thomas I. Chatfield 
United States Suage, 
st Office Building, 
Brooklyn, 8. Y 





ad § vy 


_FONOTIPIA LIMITED AND THK COLUMBIA PHONOGRAPH COMPANY (GENERAL) 
VSe WINANT Ve P. BRADLEY, 





I beg to hand you herewith a copy of the new Gopyright Bill, 
passed and approved on the last day of the session, 


As complainants’ counsel understands the situation, your Honor 
desires to be satisfied, first, that the new Gopyright Act does not shut 
out our present Bill of Complaint, by granting some @xclusive remedy that 
is applicable to the present controversy; and, second, that the new Act 
does not in any Way grant immunity te the defendant. 


An examination of the enclosed Act shows beyond peradventure 


that it has no effect whatever upon the litigation under consideration. 


First: The Act does not go into effect until the 
first of next July. See §64, on p. 15. Consequently, it 
is not now effective in any manner, 

Second: The Act will not affect any right of 
action now existing. See $63, on p. 15. For this reason 
also, the Act does not affect our present litigation. 

Third: Under the Provise of sub-section "(e)", 
on page 1, sound-records for talking-machines (and other 


"parts of instruments serving to reproduce mechanioally 
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“~ Hon. Thomas I. Chatfield, <2- March 13, 1909, 


the musical work") are expressly excluded from the opera- 

tion of the new Law, - except for “compositions published 

and copyrighted after this Act goes into effect", to wit, 

next July. Inasmuch as the Grand Opera selections with 

Which our present litigation deals, have already been 
published (and presumably already copyrighted) - and since sa 
they cannot be copyrighted hereafter, having already been eG 
published, « this Proviso also expressly excludes our 

present litigation from the application of the Act, 

Fourth: In the same sub-section, foreign authors 
and composers are expressly excluded from the benefit of 
the Act,with regard to sound-regords, etc,, unless the 
country of which such foreign composer is a citizen oF 
subject grants similar rights to our citizens, The ex- 
istence of such "reciprocal conditions® will be determined 
by Presidential proclamation (page 3, end of §7); and at 
the present time there is no foreign country which grants 
such rights either to its own citizens or to citizens of 
the United States, Therefore, foreign composers are com- 
pletely excluded from this provision of the Act. Con- 
sequently, since the musical selections involved in the 
present litigation are by foreign composers ("Grand Opera 
Selections"), the entire subject-matter of this suit is 
foreign to the new Copyright Act. 

Pifth: And this reason might be assigned as the 
principal cnet The Act relates solely to the riphts, and 


remedies, of the copyright-owner (author or composer, or 
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Hon. Thomas Ke Chatfield, «3- March 13, 1909. 


proprietor of the copyright). The Act does not relate, 
and does not pretend to relate, to any act of "unfair 
competition." For example, if, after the Act becomes 
effective, the Columbia Company should (under the pro- 
visions found on pages/-ef the printed copy) engage in en 
producing sound-records of future musical compositions 
Copyrighted by citizens of the United States, paying 
royalty of two cents apiece thereon, and if the defendant a 
Bradley should then engage in the business of making 
counterfeit copies of such Columbia records, - in that 
event he would not omly be infringing a copyright, but he 
would also be inflicting injury upon the Columbia Company. 

. The copyright-owner would have his remedy um@er the new 
Act; the Columbia Company would have its remedy under a 
Bill such as the present one. 


In conclusion, the Act relates solely to the rights of the 


“proprietor of a copyright and his remedies, and does not purport to deal... 


with any other question. The Act will not become effective until next 
July. The Act cannot affect any existing litigation, or any litigation 
for cause of action already existing. The Act does not apply to sound- 
records, except (a) where the musical composition shall have been pub-« 
lished and copyrighted after July, 1909, and (b) where, in effect, and 
for all present purposes, the composer is a citizen of the United States, 
For each of these reasons, it is clear that the Act is in no 
way whatever pertinent to the present litigation. 





Very respectfully yours, 
shee of counsel for ,omplainante. 
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March 13, 1909. «i 


P.S. A copy of this letter and of the enclosed printed Bill 
is mailed to our adversary, Waldo G, Morse, Esq. 
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NEW YORK March 25, 1909, 


Jel 
— 
Hon, Thomas I, Chatfield, U. S. Judge, 
Post Office ese 
Brooklyn, N, ¥, 
My acer Sir:s i i 2 an ie AG meinen age 
Ps FONOTIPIA LIMITKD AND COLUMBIA PHONOGRAPH COMPANY 
(GENERAL) vs, WINANT V, P, RRADIZY. ieee 
Ra | At the first oral argument before your Honor defendant's ee 
ie | sounsel, Mr. Morse, raised the point that the authorization of ure Ty ie 





Maxwell to execute the bill om behalf of Fonotipia Limited, aid not | 
. eufficiently appear. In response complainants’ counsel took the 
it~ ground that, in the first place, a bill of complaint does not have 
to be signed by the complainant, put only by counselj in the second 
place, no one except the party named as complainant can question 























a Viet ut eounsel's authority to tring the bill in his name, least of ali a 

i a | defendant; “but that, in the thira place, in order” to avoid any — 
as hitch hereafter, complainants" counsel would procure properly execute ae 
authorization, — | | eh 
Defendant's counsel then stated that, in view of this | § 
assurance, Le would mot presse the point, f 4 | 
*. I beg to hand herewith to your Honor, in compliance vith ts 
: ‘my undertaking, a duly legalised authorization, authorising and =>) 
ratifying Mr, Maxwell's action in instituting and maintaining thie ne 

suit in the name of the Fonotipie Limited, at ahs odes 

a CUI _ -Reapectfully, (1 -fy}{oaec cs a 
4 ‘Mead at ase Aetter ts: mailed to ur, Moree, 4 : ee. 
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~ IN THE CIRCUIT COURT OF THE UNITED STATES We gan 
For the Eastern District of New York, Bee ihe 
‘i Na 


a FONOTIPIA LIMITED AWD THE ene: 





| roe Ae , Ae 
COLUMBIA PHONOGRAPH COMPANY ava. eae 
Pee a ene} GRIER AT) : Me oh 
ie Sh es ies . AT eas TR Sg 
) ; a j Wad | He al thr 
VS. In Equity. a 


pt ila is! WINANT V. P. BRADLEY, ei ‘i iy Sn 


:acline COMPLAINANTS! MEMORANDUM IN REPLY TO Me 


DEFENDANT'S MEMORANDUM SUR NEW COPYRIGHT sy 


LAW, ETC. 2 ade 

ee ae ms & : 

j bare: 
sat Counsel for complainants has received a copy ea 


of defendant's memorandum of March 15, 1°09, Aa Sb? 


We repeat that our present case is not founded | 7 
on the copyright laws; complainants are not claiming any | ae | 
ak am 


copyright in the subject-matter of this suit, and are not 

charging infringement of any copyright, | _ ‘a 
And the present suit is not a caseof "imitation" 

or "palming off", i 


For these two reasons defendant's latest 


v' memorandum is not pertinent, Ny 
‘ Defendant's menorandum assumes that every i Br, 
~ ee a ee \ tts a 


different "rendition" of an old song, which is already in 
the public domain, may be copyrigiited, There is nothing f 
in the Act to justify this. But it is immaterial if true. Pike 

Should Madane Eames sing "The Last Rose of Biss 


paper" for instance, “with variations", and should a ee 





‘then be permitted to copyright the sane (as suggested by 
= bah es defendant's brief), then if defendant Bradley should 


ate undertake to make an original recording of that copyrighted 


ee | s0ng, in order to Obtain & plurality of dise apund=recrr es: eae 
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therefrom, = the controversy would be between hin and 





Madane Eames, under the copyright law. But these com= ae 


ie 


plainants would not be affected by it one way or the bi: 


“lh 





eee eS. Se 


our records (whether en as were records of a rere at 
song or not), thereby availing himself of our original 
and creative work in producing the original sound-records, 
and thereby injuring our pusiness, he would have to answer Wy 
to us for his wrong, but not under the copyright laws, 
In short, the question of copyright cuts no 
figure whatever in the present action. Therefore, there 
is no pertinence in defendant's contention that because 
Congress has legislated with respect to copyrights, the Get 
remedies provided by that Act are exclusive of all other i 
remedies relating to copyrights, It would be little less.) tig 
pertinent to argue that because Congress has lesialated™ ss 
with respect to Post Offices and the carryibg of the mails,i @ ft 
therefore such legislation is exclusive of any other rights 
in the premises, and consequently we may not maintain 


this present action for "unfair competition"} 


Defendant's discussion of the "Bottle Cases" and 
of the Globe Wernicke case is not pertinent, They were 


cases that expressly charged "initation", In this case we . 


do not charge "imitation", So far as the present case ote dire 


inane feature, It seems scarcely necessary to repeat * a 


that we charge "unfair competition" in that defendant, by 
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~ i : 
unfair means, is injuring ena destroying our business 
- 
for his own profit; and thet such course of conduct. will | 
not be tolerated ty a Court of Bquity. yi 
Respectfully submitted, Cues: i 
| ' Deted New York City, al Pf. \ ‘fh L eRe sslevn Moee bei 
_“ | | March 17, 1909. oe Qrrr ~ 
' , : = 
‘AA WWeaatre , 
- 
Of Counsel fcr Complainants, | 
he A copy of this Reply Memorandum has been | ea 
handed to Mr. Morse. 
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{Hin CIs {cUTY COURT OF TIRE UNITED I a a 


: u ee ap APTS 
For the Waster? District of New York, 


Ti 


FONOTIPIA LIZITED ané 
THE COLULI2LA PHOTOGRAPH 
COMPANY (GENERAL) : | 


as in iiquity, 


WINANT V. P, BRADLEY, ree 


eoivBBPLY TO DEWMIDAN eee ee 20 NIMs, — 


Elis Pe, 7 el peer iy 4 rag 
® i. 


Sparel y & daa ee ard hve ae ly dy eel. A mis 
oa seepeae 7 7? 4% wt # tps age + f° re - 
i i pal ee 
4) d 


We have received ae copy of defendant's Brief 


. oF @) ee = | 
of liay 19, 1909 We ao not quite perceive derendant'ts 


seine 1 ty, Pe te aoa heed me ea 
Purpose in preparing and submitting that brief, But it is aes) 


ised 2B Mo ad a6 showing that defendant's learned ¢ounsel tae 


appreciates the strength and pertinence of the Stock aM 


Ticker Cas seb, the’ Tickét Sealping C2-v> sine maging ke 


: Pe Ny te " we. 4a) 
Stamp Cases dis cussed in our original brief; and it oe 


yolces nis despair in calling on “NIMS, U.B.C." (which we 


may be pardened for saying suggests if. BINNS? ®8C,6.D.", oo” Pie 4 


Cry for Help!) : sts 
I ee aan ere aae eereni -e nO ORS UT eet ae ag Picae 
= 


AB We understand de ‘endant's brief, "3 ne seater ie 


Fe ¥ 


li, Nims as radical and progressive, the proper subject ye med 
Ff 


of "destructive analysis"; but, in opinion of defenaanit's ae 


not yet had occasion te exoress eat a 


couns¢l, even Mr. Nins has 


his views upon so unique a state of facts as here pronenteliae 


€rg0, defendant may go scot free, A "non sequitur", tah 
es ae 1 


There i8 one single broad ground uiderlying the | 


Stock Ticker Cases, the. Ticket Scalping Cases, the 












Sige AG IN Staip Cases, and also the case at bar, vize Rae 
‘ Seems Tor wee ht 


. ude dew tirkenelige.g: ake, 


tp. pujeis obs me 
the coupleii nant had a ‘Legitimate “and wi imabie oe 


AM fi 


ndant by ‘unlawful: 


preying on and destroys! a . 
i i r ‘ py 


ing that property-righkt to his own benefit, In tie Stock eae 
2 i | ng 


in'each case 


ia? vy 







properiye-rignt, anc in each case the deic 


means (other than "simulation") was 
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a 
ee 


tiie 





Ticker Cases, the propert; -right was right of 











a ho “ to ine Ang ury. and. h28 @StPuction, OL viiwi (business, in eo 
: . ~ Ct ah een ewan es “ a. of a a ute Ny Pion kaif he) } J ; 
WED peer Sow ie 
' i : cane a Be ey see bk . ee 2" 
that case defendant 3 was obtaining for himself, vithout,/ «Ft ie Lt 
a RB ¥ # a A Nn ee bid _ # ai a ~ . ii ie — : “4 i" 
paying for it, the benefit of complainant's expenditures | 
dn gathering an disseminating the news; Siiheriy, in 
the case at bar, the défendant is obtaining for himself, a 
nie 
2 4.41. ’ : fe Pk: r = i cis se 2 | nA 
without paying for it, the benefit of coiiplainant's OH, 
Wg ia 
ao 2 a 
i ‘ 
r : as nee — 24a | 
+ ‘i ee .ayMond 
; : . iv tole ase aaa Ree ee ey i Rac he 
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oGmplainant therein to controi the dissemination of the | | 


newS gavnered hy 1% - in the Ticket Scalping Cases, the , eit 





property-right was the right to establish and mai:tain he oa | 
; i 


) oF 
ae Like i, 


the system of excursion rates - in tne Trading eran Casee:s ty 





the, PRPR SEY or ABHE was the icc to enjoy the system of . Mh ms 
oS oe ete, - “Ee ine case at bar, te propetyorigne Sere | 
is the right vo enjoy the results of the special, unique, 
and non-retlaceable services rendered by our artists and 
experts. There is no "Simulation", “initation", cr 
"deception of the public" in the cited cases, any nore than pie 
T Fe-) 
in the case at bar. ! 
The rule estaplished by those trree lines of Ni 


cases, which we invoke here, is that a Court of Equity Nat iey 


has power +c enjoin other forms of unfair competition b aa ae 





than,.mere “sinuletion", "deception of the public" ete, opti 


Pd ea a teeny ° m4 Deitiedt tle tebe! AL es Peas | eet ers ay ag be a ae. 
More Part Tavyer yy in LHS St Caw Tee Cases Oe 
. os : : ne rs A ay. a 
the defendant was not & customer of the complainant, 80 | 
| a sd 
{= . a | L, ir’ i * me, 7 » . s 4 r cane ee 
tnat cefendant coula not be charged with "preach of wrust™)). wes 
ee ee Se i, 1 tray, 


nor did the customer commit any breach of trust; the | aaa 
defendant woule enter the hotels, bar roois, etc, of — iS §. 
compliinant's vericus custcmers, along with the rest of | a 
the public, and there read off tne "ticker quotations" ry * 


as he and the rest of the public were invited to ado, The. +} 





= 2 4 * ] i it : 
wrong there, a8 in tle case at bar, cousisted in unfair hoe ‘¢ 


diverting to cetsndant bane Legitimate business of compl conpaustiael ore 


ee ie cli = ee ee ee = - neg, 
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expenditures in creating and advertising aud introaucing 
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to the public the specially-executed solecticns cf Grand 


soe 


.% 
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Opera etc, The parallel 18 striking. 





In the Ticket Scalping Cases iv was distinctly 
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uaintaining the suit depended.not Bu: 









held that tie 


- 
Ps 


ome ie We og a 


- om eh mi x 2 eo i 
eS pare 
ey , a te 


ticket (for which an ordinary action at lew might lis); 


but the Couris pointed cut that the property-right involved). Baer’. 
was the complainant's genéral plen or scheue of utilizing 34) 


excursion rates; 


- es eS ee = = 


and accordingly reli .f was granted 





co-extensive with that bread right. The injunction of the’ 


Courts was extended to protect the Railroad Company 6. Bete 


plen or schewe as an entirety. We invoke here a similar 


broad protection, 


in the same way, in the Trading Stanp Cases, 


Was not ihe uisuee. by, defenuant ef gBny, PAL tigi 


ticuler strip of orintea paper, but it was the piracy ol 


_ 


the gravanen 





conplainant's advertising business, a vilueble property- 


itt 
right. And that is the doctrine we invokes here against ie 


agefendant's priacy by unfair means of our Grand Opera 
Record business. ‘oe 


LACK O]* PRECHDELMT, 








AS noved, the point of derendani's brief is 
that so radical and daring and wnsound a writer as lir, Nins’. 4 


has net pointed out any "precedent", What of it? Hae. 





defencant's counsel adorned the bar a few centuries AEC, 


Courts” Of THs “Meter 






a ay atl 


when there first came berore the 


Country cases of the kind that have since becoue known per 


as "TRADE MARE CASHS" he covhd with propriety have sade 


the sane plea, viz: there was no precedent, 


i a a el al 


Ee would no ge 


doubt have said for the defendant: Mba | One 


Oe ee eee | (oo, ee " Reseaeht ne fj 
¥5) Shor aT es ie! eae ‘- 





m 4 re Yd saga sat “tl hi g 5 (yin a | - « ui : i ’ 
on 
Fh UTrere is no comnon law that we have 
violated, Plaintiff can point out no Act of 


Parliament that forbids what we ere doing, 
We nave not taken any tangible property of 


plaintiff", eto. ete. i OR SE a aa 






























yas sit ak bedi igehy oO oy PC UPRSQiET REPENS RMP RMT RET Es SE 

And, iz ian the Court of Chancery,ine isarned counsel 
Ou tne sane grounds would have argued that the Chancellor 
had no power to enjoin his client. Wevertheless, aS We 
all imow, the doctrine of trade-marks rights nas become 
80 completely established saat Courts of Equity are con- 
Stantiy granting ingunctions in their defense, 

Again, had the learned counsel been in prac 

ee tice a short generation ago, when the Courts of thi 


7 


: Wake | Iii 
country and of England first had before them cases involv"! 
ing what is nov Knoim as "UNFAIR ca wee LOY" (wisi a tnaere 

neta entre A fae Blane: da hal ab Fs = met ety) SEAMS | eae Be ated vA hee iy air, 7 wie ee Set Vb pe Te ae iho hye * td a ae f he hi } 
18 AO tecnnicai “trade awa t) 5 Luis Beane argument would be 


equally appropriate. Defendant's counsel wouid have 


insisted, and correct 





"Je have not violated any Svatuts, We have 


[ety 


‘asp no 


not iniringed any Patent, Phatntif 
‘frade-nark, There can be no Copyright, There 
18 No Peecodent whatever} How ou sarin, then, 


can 1e expect to enjoin, us?" 


Bub the Courts perceived that as our "civilization" .. ae oe | 


@vanices, uew kinds or propertyericnts ure CC nasa ty 
bated alls tar ee ee en ae Lies Le, 


coming ‘into SGxistence, and witsa then are ai ev sloped new aT 





Poa wothods of inflicting injury upon property-rights, And | 

: ane ct tne Courts of Bquity recognized vue purpose of our syetem 1+. 
i ! StS ees 

att Tae of Governzent in arming them with the power to grant ine 

SEs & junctions Yor une protection of property-rights of whatever, 


nee ure, And, Wlin thet claBsticity of applicavion, whicn 


ee 
ie es c ‘ 2 
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IN THH CIRCUIT COURT OF THE UNITED STATES 
For the Hastern District of New York, 


FONOTIPIA LIMITED and THE 
COLUMBIA PHONOGRAPH COMPANY 
(GENERAL) 


VB. In Equity. 


WINANT V. P. BRADLEY, 


COMPLAINANTS * .OSNORANDUN UPOW SETTLELEV?T OF DECHEE, 


We served our proposed form of Decree upon 
defendant's counsel on August 9th, 1909, making the sane | 
returnable on August 15th; but, at the request of defendant | 
and of the Clerk of this Court, the matter was put over 
until toeday, August 27th, When complainants’ counsel 
appeared in Court, he for the first time received the form 


of Decree proposed br the defendart, consequently we have 





had no earlier opportunity to prepare any objection to the 
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Same. | i 

By leave of Court given counsel orally this | Mi | 
afternoon, we submit herevith ow’ reasons in support of | 4 
our own form of Decree and in opposition to defendant's | ES 


| 
proposed forma, The meat of the matter is found in the en-= M3 
joining paragraph on page 2 of both forms and in the clausé 


at the top of page 3 of defendant's fora, 





should defendant's form of Decree be accepted, 








this entire litigation would have been thrown away and * 
the decision rendered by the Court would be absolutely 4s 
worthless, ae 
In his argunent, defendant's counsel justified {  «/ 
defendant's actions on the ground that defendant was Hi 
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Llicates of the original records produced by such and such 


artists, | 
Now, however, in his form of decree, defendant ! 44 

proposes to continue to pirate ow property, provided only Lid 
he refrains from stating to the public that his copies fe 
mH 


"are duplicates of said originals", -~ that his copied 
records "are equal to the original in all reave cis", <= 
and that "it is impossible to cistinguish them from those | 
produced by complainant", 

In short, defsndant asks to be permitted to 
continue to pirate our specially-executed sound-records, 
putting out his counterfeit records without giving any one 
credit for executing the same, and implying that deferdant 
himself made the record from start to finish, And, it would 
seen to follow from his contentions that, if he could succeed 
in improving the quality of his out~-put, - ne could in ae 
case truthfuliy (and lawfully) advertise that they are copies 
of curs and as geod as ours, 

Defendant's form of decree would imply that a 
poor imitation of the genuine article is unlawful, while 
cumix perfect imitation is lawfulj; that an inferior work- 
man is a wrong~-doer while a clever copier is free to pursue 
his counterfeiting, The test of legality suggested Lies in 
the degree of skill possessed by the wrongedeer! The only 
thing enjoined would be a minor detail or advertising-~ 
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Mavvers, 


On the other hand, in support of our form of 
Decree, the facts in this case show and the Court has held, 
that complainants have established and are now mai:taining | 
a legitimate business. in the manufacture and sale of our | 


specially-executed sound-records; and that the defendant 
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has been guilty of unfair competition, in preving upon 

= Our Saja business by his wholesale copying of our genvine LS 
records, at a tritling expense to himself where it cost Peers. 
us large Sums to produce tne originals. The defendant 
has no right to make such use of our property, the 


result of our expenditures and skill, 
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Defendant has no right td tHe sénténece on the — 

top of page 3 of his propesed ferm, viz: 

"But nothing heréin contained shall te construed 

as preve:rting the defendant from reproducing 

any of the records s0 as aforesaid manufactured 
by the COMPLAINANTS, or selling the same, save 
- in the manner above enjoined," 
The idea is preposterous, According to defendant's views, 
it he podities the phraseolosy of bis advertipements, He 


in i i eS 


can proceed as before, In that case, this entire litigation 
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would be a waste of time, We summit that the marrer of © pads 
advertising was merely jiucidental, The gist of the case | 
aid the gravanen of the offense is the wholesale copying 


of our sound-records, 


Dat:d New York City, 
August 27, 1909, 


Respe cL fully subwitt ed, ( : a 
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Of Counsel for Complainants, Ee 


A copy of this Memorandum has been mailed to Lr, 


Morse, 
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THE PRESIDENT OF THE UNITED STATES ‘OF AMERICA 





' to WINANT V. P, BRADLEY, his associates, attorneys, privien, | 
: agents, clerks, servants, and workmen, and each of them, he a 
: QRERtiNe: |, | 
i ef New York, by the Bill of Complaint filed against you ws 
| the FONOTIPIA LIMIYED and THE COLUMBIA PHONOGRAPE COMPANY 
' (GENERAL), and by the Decree of this Court: dated and as 
entered herein on the 31st day of August, 1909, that. you}. 
_ WINANT V, P, BRADLEY, have caused copies or cuplicates or 
! counterfeits of complainants said Specialy -exeouted sound 
fe records to be made, the same having been designated 
} “Continental Recoras™, and have sold said Continental 
Records to the public as duplicates of the Bat rroshe and | Z 
) have therety unfairly availed yourself of couplainants* ne “a. 
| property, and have to that extent diverted to yourself the 4s 
legitimate business which should and otherwise would go to. 
f complainants, to the injury of complainants’ said posinews 
; and good-will; 
NOW, THEREFORE, we do strictly command, enjoin ©, { ° jy. 
| and restrain you, the said WINANT Vv. P, BRADLEY, and your “a 
associates, attorneys, privies, agents, clerks, servants, re @ 
i and worlmen, and each of you, until further order of this. ea 
; Court, from either directly .or sampcnnic< 


cating: or counterfeiting for commercial purposes any sounds a i 


Se i= 


| record made, or put out, by the complainants or either of 


them, = ana from either directly or indirectly selling or ie 


end from in any manner either directly or indirectly, by | | 
making, dealing in or handling said copies, duplicates or 4 
ig 

{ a 


Ne 

; 
offering to sell such copies or duplicates or —aneill 

| 

Ie 
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counterfeits, attempting to divert to yourselves or 0%] 





wige unlawfully 4 ANJUrINE, the igiaéss and! roockwil? 
rt i { ral a i ‘s , oy 
i Dullt wo and now mainte: nea by tne complas nants as afore- 
iyi : ; ; fy aK F r ty | “y ; My as 
seid, ‘ feBa ter upper Le SINT a ge me ae | jayitd es 
: , WITIESS thie? Bit BAR 
eae a ile i" i 4 os ' eee hae aa at a Page jug a Ie?, 
Justice or tie United STALEL, Bt  Federat. Bilidin:, a 
Borougn of Brooklyn, City of New werk, this a" p> Gay ie 
; | vie gril ae 
« Ssptemper, T9O09., | o> 
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